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In This Issue 





Leonard W. Brockington 1 
on the Lawyers of Three Lands 

\Ve of the JouRNAL always feel for- 
tunate when we can give to our read- 
ry the full text of an address by 
Canada’s matchless orator, who has 
been an eloquent champion of the 
nity 


of English- -speaking lawyers 


and people in war and peace. As an 
ipostrophe to our profession and its 
Mr. 


brockington’s Seattle address will be 


role in the world of tomorrow, 


ong remembered as one of his best. 


2 


World Trade as the Key 
to World Peace 

\t the Seattle Annual Meeting, Sam 
G. Baggett, Vice President of the 
United Fruit Company and member 
Association since 1926, gave 
his view of the role that free world 
trade can play in helping to establish 
ereater understanding among all peo- 
ples and in establishing a world order 
of peace. He tells interestingly of the 
rioting in Bogota, and hails the re- 
sults of that Conference as a step in 
the right direction. 


of our 


3 


Ben W. Palmer Discusses 
Pragmatism and the Law 
Ihe descent of philosophy and the 
‘rule of reason” as the basis for ex- 
rcise of the judicial process, and the 
ittendant rise of pragmatism, is the 
of Ben W. Palmer this 
month’s installment of the penetrat- 
ing series on the Supreme Court of 
the 


topic in 


United States which he is con- 
tributing to the JOURNAL. Mr. Palmer 
finds that pragmatism cannot fill the 
void that is left when a philosophic 
approach is abandoned. 


Changing Views of Supreme Court 4 
as to Utility Valuations 


Everett C. McKeage, the capable 


Chief Counsel of the California Pub- 
lic Utilities Commission, has written 
for the JOURNAL a competent analysis 
of the shifts in the Supreme Court's 
rules and standards for valuing the 
property of utilities devoted to pub- 
lic uses, and the Court’s changed 
concept of judicial review as to the 
reasonableness of confiscatory effects 
of rate limitations. He has also set 
forth clearly his own opinion as to 
the present state of the law. Mr. 
McKeage’s reasoned contribution is 
informative and useful and will be 
provocative 


of discussion. 


5 


S. Price Gilbert Writes 
of the Lamars of Georgia 


In his eighty-seventh year, the be- 
loved S. Price Gilbert, 
as a justice of the Supreme Court 
of Georgia in 1937, has written for 
the JouRNAL a sketch of three mem- 
bers of the distinguished Lamar fam- 
ily of Georgia lawyers and judges. 
It includes personal recollections of 
Mr. Justice Joseph R. Lamar, with 
whom Mr. Gilbert served in the 
legislature of that State and enjoyed 
close friendship. As to L. Q.C. and 
Mirabeau B. Lamar, the article con- 
tains impressions. that were legends 
in Georgia and the South. We are 
honored to publish such a portrayal 
of members of one of the foremost 
families the 
Bar. 


who retired 


of all-time American 


6 


Outline of the European 
Recovery Program 


Many lawyers are interested in the 
legal background of the agreements 
that form the European Recovery 
Program enacted by the 80th Con- 
gress. The legal adviser of the De- 
partment of State, Ernest A. Gross, 
analyzes the ERP and the treaties 


that compose it. This authoritative 


article and its appendices are im- 


portant reading. 


7 


Important Reviews 
in ‘Books for Lawyers’ 


“Books 
continues to carry out- 
standing reviews of volumes that are 
of interest to the profession—either 
as general reading or tools in every- 
day practice. Charles G. Thompson, 
of the New York Bar, reviews The 
Legacy of Sacco and Vanzetti, the im- 
portant new study of that famous case 
by G. Louis Joughin and Edmund 
M. 
Lincolniana, Lincoln’s Herndon by 
David Donald, is examined with 
Walter P. Armstrong’s usual delight- 
ful Ben W. Palmer, 
whose articles on the Supreme Court 
have been appearing in the JOURNAL 
lately, appraises C. Herman Prit- 
chett’s The Roosevelt Court. Profes- 
Corwin’s newest book, Liberty 
Against Government, 


As usual our department of 
for Lawyers” 


Morgan. Another addition to 


thoroughness. 


sor 
is reviewed by 
Judge Robert N. Wilkin, whose own 
volume, The Judicial Function, is 
covered by N. R. Howard, editor of 
the Cleveland News. For the patent 
lawyer, John A. Dienner reviews a 


new book in that field. 


A Legislative Timetable 
for Congress 

With the convening of the 81st Con- 
gress but a few weeks away, George 
B. Galloway, of the Legislative Refer- 
ence Service of the Library of Con- 
gress, tells of proposals aimed at 
preventing end-of-the-session legisla- 
He out- 
lines and discusses a proposal for a 


tive log-jams in Congress. 


Congressional legislative timetable. 


Supreme Court Begins 
a New Term 

Che 1948 term of the Supreme Court 
of the United States has begun, and 
decisions being handed down. 
Our department of “Reviews of 
Recent Supreme Court Decisions” 


are 


this month begins reviewing opinions 
of the Court in its current term. 
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Important Announcement 





The increasing popularity of the Restatements 


of the Law has practically exhausted the latest printing runs. 
Faced with ever-mounting costs of publishing, the exhaustion of 


the small remaining supply will prohibit any further reprints 


except at substantial increases in the present low (pre-war) prices. 


Until February 1, 1949, however, the publishers will fill all orders 


at the low prices that now obtain. * 


The Restatements 


present a clear and logical statement of the 
basic subjects of our common law, includ- 
ing both the law developed solely by judi- 
cial decision, and the law that has grown 
from the application, by the courts, of im- 
portant statutes which have been generally 
enacted and in force for long periods of 


time. 


The Restatements serve to preserve and 
perpetuate the flexibility which characteriz- 
es the common law method of developing 
law through judicial determination of cases 
and at the same time maintain and improve 
its definiteness and certainty. 


State Annotations 


Although the Restatements reflect the care- 
ful study of the most eminent authority, it 
is both desirable and often necessary for the 
lawyer to know of any specific expressions 
of his own court on the subject, also wheth- 
er there is any Statute of his State which 


governs the point involved. 


This information is made available through 
numerous STATE ANNOTATIONS—con- 
taining a carefully prepared statement of 
the local law — prepared by local authori- 
ties and in most cases under the direct su- 


pervision of the local State Bar Association. 


You are, therefore, urged to contact the law book dealer through 


whom you may wish to deal and secure full particulars and ob- 


tain the quotation on either a complete set of the Restatements; 


or at equally low list prices such volumes you may require to 


complete a partial set. 


American Bar Association Journal 


American Law Institute Publishers 
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present conditions. 





citations by the courts. 


Leaders of the American Bench and Bar 


have unstintingly contributed to the phenomenal success of the 


American Law Institute’s Restatements of the Law 


Authoritative Source of the Restatements 
Every subject covered by the Restatements has 
been prepared by a committee comprising ac- 
knowledged authorities on the subject. 


This is an actual photo- 
graph of ONE UNIT of 
the Restatement i. e.:— 
Contracts. 


The outstanding author- 
ities who drafted Con- 
tracts included: 


Samuel Williston 
Arthur L. Corbin 
Merton L. Ferson 
Dudley O. McGovney 
William H. Page 
George J. Thompson 
William E. McCurdy 
Zechariar Chafee Jr. 
Edgar N. Durfee 


The “practice value” of the Restatements to the 
active lawyer is evidenced by the ever-increasing 


The Restatement, as its name implies, is a restatement of the general principles of 


American Common Law, as developed through the decisions of our Courts to fit 


This has been accomplished with a clarity and precision that has caused State Courts 
from the Atlantic to the Pacific seaboard (notably such great states as Pennsylvania 
and California) constantly and increasingly to follow and cite the Restatements, as 
do also the Federal Courts. 








SUBJECTS COVERED 
IN 
RESTATEMENTS 

Agency 
Conflict of Laws 
Contracts 
Judgments 
Property 
Restitution 
Security 

Torts 

Trusts 


also the 


Model Code 
of 


Evidence 
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THE PRESIDENT: OFFICE and POWERS 


by EDWARD S. CORWIN McCormick Professor of 
Jurisprudence, Emeritus, 
Princeton University 





Completely revised edition of a famous 
definitive study, brought up to end of 
1947 with 100 pages of new material. 


From Foreword by Arthur Krock: This book is a 
thorough review of the presidential power, and 
scope is as broad as the subject. Professor Corwin 
has labored successfully to produce, not a tract for 
the times, not a campaign history of the executive 
office, but one of those rare historical treatises that 
open the past to the enlightened scrutiny of the 
wide future. 


AT BOOKSELLERS $6.75 


New York UNIVERSITY Press 


WASHINGTON SQUARE, NEW YORK 3, N. Y. 
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Assisting Lawyers 
Everywhere 


Since 1892 lawyers everywhere have been depending 
on the CT System for assistance in such matters as — 


® Organizing corporations in any or all states 
outside their own. 


® Filing amendments, certificates of merger or 
certificates of withdrawal in any or all states. 


® Handling all details of filing, recording or 
publishing—if required—in any or all states. 


There is a CT office within 
telephone distance or overnight mail. 
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CT Corporation System 


and Associvigd Companies 


Albony 6 4 S. Howk Street Jersey City 2 15 Exchonge Pioce 


Ationte 3 57 Forsyth Street, NW. Los Angeles 13 510 S. Spring Street 
Boltimore 2 10 Light Street Minneopolis } 409 Second Avenve 5S. 
Boston 9 10 Post Office Square New York 5 120 Brocdwoy 
Beffolo 3 295 Moin Street Prilodeiphio 9 123 S. Brood Street 
Chicago 4 208 S. Lo Solle Street Pittsburgh 22 535 Smithfield Street 
Cincinnati 2 441 Vine Street Portiend, Me. 3 57 Exchonge Street 
Clevelond 14 925 Euctid Street Sen Froncisco 4 220 Montgomery Street 
Dolio: | 1309 Moin Street Seottie 4 1004 Second Avenve 
Detro:t 26 719 Griswold Street St. Lowis 2 314 North Broadway 
Dover, Del 30 Dover Green Woshington 4 1329 E. St. NW. 
Wilmington 99 100 West 10th Street 
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STATEMENT OF THE OWNERSHIP, MANAGE 
MENT, CIRCULATION, ETC., REQUIRED BY 
THE ACT OF CONGRESS OF AUGUST 24, 
1912, AS AMENDED BY THE ACTS OF MARCHi 
3, 1933, AND JULY 2, 1946 


Of AMERICAN BAR ASSOCIATION JOURNAL pub 
lished monthly at Chicago, Illinois for October |, 
1948. State of Illinois, County of Cook. 


Before me, a Notary Public in and for the 
State and county aforesaid, personally appeared 
Tappan Gregory, who, having been duly sworn 
according to law, deposes and says that he is 
the Editor of the AMERICAN BAR ASSOCIATION 
JourNAL and that the following is, to the best 
of his knowledge and belief, a true statement of 
the ownership, management (and if a daily, 
weekly, semiweekly or triweekly newspaper, the 
circulation), etc., of the aforesaid publication for 
the date shown in the above caption, required 
by the act of August 24, 1912, as amended by 
the acts of March 3, 1933, and July 2, 1946 
(section 537, Postal Laws and _ Regulations), 
printed on the reverse of this form, to wit: 


1. That the names and addresses of the pub- 
lisher, editor, managing editor, and business man 
agers are: 

Publisher, AMERICAN BAR ASSOCIATION, 1140 N 
Dearborn St., Chicago 10, Ill. 

Editor, Tappan Gregory, 105 §S. LaSalle St., 
Chicago 3, Ill. 

Managing editor, There is none. 

Business manager, There is none. 


2. That the owner is: (If owned by a corpora 
tion, its mame and address must be stated and 
also immediately thereunder the names and ad 
dresses of stockholders owning or holding one per 
cent or more of total amount of stock. If not 
owned by a corporation, the names and addresses 
of the individual owners must be given. If owned 
by a firm, company, or other unincorporated con 
cern, its name and address, as well as those of 
each individual member, must be given.) 

American Bar Association, 1140 N. Dearborn St., 
Chicago 10, Ill. 

Frank E. Holman, President, Hoge Building, 


Seattle, Wash. 

Joseph D. Stecher, Secretary, Toledo Trust 
Building, Toledo 4, Ohio. 

Walter M. Bastian, Treasurer, National Press 
Building, Washington 4, D. C. 


8. That the known bondholders, mortgagees, 
and other security holders owning or holding 1 
percent or more of total amount of bonds, 
mortgages, or other securities are: (If there are 
none, so state.) 

There are none. 


4. That the two paragraphs next above, giving 
the names of the owners, stockholders, and secu- 
rity holders, if any, contain not only the list of 
stockholders and security holders as they appear 
upon the books of the company but also, in cases 
where the stockholder or security holder appears 
upon the books of the company as trustee or in 
any other fiduciary relation, the name of the per- 
son or corporation for whom such trustee is acting. 
is given; also that the said two paragraphs con- 
tain statements embracing affiant’s full knowledge 
and belief as to the circumstances and conditions 
under which stockholders and security holders who 
do not appear upon the books of the company as 
trustees, hold stock and securities in a capacity 
other than that of a bona fide owner; and this 
affiant has no reason to believe that any other 
person, association, or corporation has any interest 
direct or indirect in the said stock, bonds, or other 
securities than as so stated by him. 


5. That the average number of copies of each 
issue of this publication sold or distributed, 
through the mails or otherwise, to paid subscribers 
during the twelve months preceding the date 
CS GUS Ts coc wks can cinnss das coneennecéas 
(This information is required from daily, weekly, 
semiweekly, and triweekly newspapers only.) 


TAPPAN GREGORY 


Sworn to and subscribed before me this 20th 
day of October, 1948. 


(SEAL) ELEANOR MUELLER 
(My commission expires November 21, 1951) 


Notary Public in the State of Illinois. 
Residing in Cook County. 
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The colophon was the inscription or 
device formerly placed at the end of a 
book which contained the printer's 
name, date, and place of printing. It 
was the finishing touch, the mark of 
achievement, the acknowledgment of 
responsthility for the accuracy of the 


text from “‘title page to colophon.” 


The watermark of Crane is the mark 
of achievement in making fine papers, 
for it means papers of cotton and 
linen fibres only—the choicest and 
most enduring materials from which 
paper can be made. No other paper 
maker has held to this one standard of 
quality so continuously and with such 
fidelity. The Crane watermark reveals 
itself when the sheet of paper is held 
against the light. We sug- 

gest you look for it when 

next you buy paper for 


your social, personal, 


or business needs. 
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* * * * * 


DETAILED and intensive summation of the far- 

reaching effects of the 1948 Revenue Act—what 

it is, what it does, and how it works in a typical es- 
tate transaction. 

This estate tax annual helps continually i in questions 

of planning and procedure and aids in avoiding mul- 





Subscribe 
TODAY 








15 East 





advantage in a particular sequence of circumstances. 
Two volumes, over two thousand pages. 


1948-49 FEDERAL TAXES- 
ESTATES, TRUSTS & GIFTS 





on all phases of corporate taxation. From beginning to 


end you have everything you need on the full range of corporation 
taxes—carefully organized; clearly indexed; and simply presented. 
It considers all changes that have taken place during the year and 


these new developments operate to an advantage or dis- 


$20. 


tiple taxation and defeat of original intention. It shows 
precisely what can and should be done in a specific 
situation and points out the practical application of 
the estate tax, the gift tax, and features of income tax 
peculiar to decedents, estates and trusts. 

One volume, over 1,000 pages. $1 Oo. 








26¢b Street e 


Ready in DECEMBER 


Montgomery’s 1948-49 Federal Taxes-- 


CORPORATIONS & PARTNERSHIPS 


ERE is an annual tax publication that gives complete informa- 
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Dearborn Street, Chicago 10, Illinois 


Second Circuit 


Board of Governors 


American Bar Association 1948-1949 


President FRANK E. HOLMAN, Hoge Building, Seattle, Washington * Chairman, House of Delegates * JAMES R. 
MORFORD, Delaware Trust Building, Wilmington, Delaware * Secretary JOSEPH D. STECHER, Toledo Trust Building, 
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Tappan Grecory, Last Retiring Presi-| Sixth Circuit Grorce E. Branp, Barlum Tower, 
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First Circuit Rospert W. Upton, Concord, New consin 
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By-laws, Article I, Section 1). 
the dues of a member are $6 per year. 
Association offices at 1140 North Dearborn Street, Chicago 10, Illinois. 


E. J. Dimocx, New York, New York 


WILLIAM CLARKE MASON, 
Broad Street, Philadelphia 9, Penn- 
sylvania 
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Tenth Circuit Atvin Ricnarps, Pure Oil Company, 


Tulsa, Oklahoma 
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IBM Electric Typewriter 





This latest product of IBM’s long experience in 
designing and manufacturing all-electric type- 
writers possesses all the proved advantages of 
our previous models, plus many important im- 
provements. It has been engineered and styled 
for finer performance and appearance. 


Meeting every typing need of modern business, 
the new IBM Electric Typewriter is available in 


the Standard and Executive models. The unique 
spacing principle of the Executive model gives 
to the typewritten page the distinctive appear- 
ance of fine printing. 


Our representative will be glad to demonstrate 
the new IBM Electric Typewriter at your office, 
or at the International Business Machines office 
in your locality. 


INTERNATIONAL BUSINESS MACHINES CORPORATION 
World Headquarters Building, 590 Madison Ave., New York 22, N. Y. 


Offices in the principal cities 




































ANNOUNCEMENT 


of 1949 Essay Contest Conducted by 
AMERICAN BAR ASSOCIATION 


Pursuant to terms of bequest of 
Judge Erskine M. Ross, Deceased. 


INFORMATION FOR CONTESTANTS 


Time When Essay Must Be Submitted: 
On or before April 1, 1949. 


Amount Of Prize: 

Twenty-five Hundred Dollars. 
Eligibility: 

The contest will be open to all members of the Association in good standing, includ- 
ing new members elected prior to March 1, 1949 (except previous winners, members of 
the Board of Governors, Officers and employees of the Association), who have paid their 
— _ to the Association for the current fiscal year in which the essay is to be 
submitted. 


No essay will be accepted unless prepared for this contest and not previously pub- 
lished. Each entryman will be required to assign to the Association all right, title and 
interest in the essay submitted. 


An essay shall be restricted to five thousand words, including quoted matter and 
citations in the text. Footnotes or notes following the essay will not be included in the 
computation of the number of words, but excessive documentation in notes may be = 
penalized by the judges of the contest. Clearness and brevity of expression and absence 
of iteration or undue prolixity will be taken into favorable consideration. 





Anyone wishing to enter the contest should communicate promptly with the Execu- \ 
tive Secretary of the Association, who will furnish further information and instructions. 
Subject to be discussed: \ 

“WHAT IS THE PROPER PLACE AND FUNCTION OF THE LAWYER IN SOCIETY?” % 

It is intended that this shall include the place and function of the lawyer 
individually and through Bar Associations in the United States, today and for the \ 
future, with particular emphasis on constructive thinking and the proposals as to: 
1. The function of the lawyer in the relationship between the individual and i 
the state. be 
2. The lawyer's relationship to government. ~ 
3. His work for clients. a 
4. His participation and leadership in public affairs. a 
5. Organization for making competent legal service available at moderate 
cost or free, for all who need it. = 
6. The maintenance of: - 
a. Individual opportunity 
b. Basic rights a 
c. Private property and enterprise 
d. Our form of government as a constitutional republic. 4 
The author is at liberty to select all or any of the aspects of the lawyer's func- 
tions here listed, as he may choose. # 
AMERICAN BAR ASSOCIATION / 


1140 N. Dearborn Street Chicago 10, Illinois 
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HOME OFFICE, NEWARK, N. J. 





individual needs of each policyholder. 


BE DOLLAR GUIDED 


Two thoughts always are uppermost in the 


The Prudential not only provides unquestioned safety for the 
policyholder, as reflected in its record for service since it began 
business more than 73 years ago, but it goes much further by 
applying the knowledge gained through that experience to the 


Any Prudential representative will be glad to discuss your 
requirements with you, and to demonstrate to you the accuracy 
of the Dollar Guide as a basis for your program of protection. 


PRUDENTIAL 


INSURANCE COMPANY OF AMERICA 


a mutual life insurance company 


WESTERN HOME OFFICE, LOS ANGELES, CALIF. 





mind of any wise investor...security and benefit. 


You are the best judge of your own needs. 
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THE ANTI-TRUST CAMPAIGN OF 
THE DEPARTMENT OF JUSTICE 
IS NOW IN FULL SWING 


These two volumes ($15.00) will help 
you to keep your clients out of trouble. 


SOME OF THE SUBJECTS TREATED 


VOLUME | 


Trade Practice Agree- 
ments 


Trade Association 
Operations 


Business Agreements 
Fair Play Regulations 


Analysis of the 
Robinson-Patman Act 


State Anti-Price 
Discrimination Laws 


Objectional Advertising 

False Threats of 
Litigation 

Commercial Bribery 


Secret Rebates and 
Premiums 

Codes of Arbitration 

Credit Information 

Basing-Point Price 
System 

Standardization 


Prohibited Methods of 
Sales Promotion 


Less-Than-Cost Selling 
Cartels 
Webb Act Associations 


VOLUME Il 
Trade Practice Submittals 
International Combines 


Patent Pools and Cross- 
Licenses 

Price Discrimination 

Specific Commercial 
Conditions 

Analysis of the Wheeler- 
Lea Act 

Analysis of the Miller- 
Tydings Act 

Resale Price Maintenance 

Proposed Trade Practice 
Rules 

Forms under Robinson- 
Patman Act 

Forms under Sherman 
Anti-Trust Act 


SENT ON 15 DAYS’ FREE EXAMINATION 


THE W. H. ANDERSON COMPANY 


CINCINNATI 
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NUMBER 3: 


Number 3 of the series of interesting and valuable 
excerpts from CORPUS JURIS SECUNDUM has 
just been published and a limited number of copies 
is available for complimentary distribution. This one 


deals with the subject of 


INJUNCTIVE RELIEF AS TO CONTRACTS 
IN RESTRAINT OF TRADE 


where such restrictions are contained in Contracts 


of Employment or for the Sale of a Business 


Reprinted from the C.J.S. title 
INJUNCTIONS 


If you would like to have a copy, just 
drop us a line to that effect and one will 


be mailed to you with our compliments. 


THE AMERICAN LAW BOOK COMPANY 


272 FLATBUSH AVENUE EXT. BROOKLYN 1, NEW YORK 
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“Your Land at the Morning Star’: 


The Fate of the World Rests in America’s Faith 


by Leonard W. Brockington, C.M.G., K.C., LL.D. + of the Canadian Bar (Ottawa) 


® Mr. President, Ladies and Gentle- 
men: I am afraid that the kindly and 
titillating shillelagh of Mr. Hurley 
has battered me beyond recognition. 
Just as he ended I caught a glimpse 
of my wife. She looked at me as 
though I were a perfect stranger. I 
may mention that she has done that 
on previous occasions, but not for 
the same reason. 

I was very glad, as I am sure my 
Canadian colleagues were glad, to be 
present here tonight at the ceremony 


which preceded my overwhelming 
introduction by Mr. Hurley. The 
Romans and the Greeks had a few 
words for that ceremony. You will 
remember that Ulysses in his Odyssey 
was once shipwrecked on one of the 
Thousand 
dressing). He was found by the king’s 


Islands (without any 
daughter, the modest and lovely Nau- 
sicaa. She and her handmaidens took 
him to the palace of her father the 
king, Alcinous. That palace was sur- 
rounded by a fabulous garden where 


every tree was heavy-fruited and all 
was ripeness and plenty. And so 
those gardens, because Homer sang 
of them, became a legend. And from 
that legend the 


Greeks before them, fashioned a pro- 


Romans, as the 


verbial phrase which they used when 
they wanted to refer to something fu- 
tile, like the taking of the products 
or the fruits of the earth to a place 
where they are already in great 
The 


“Poma dare Alcinoo”, “To give ap 


abundance. proverb became 








® In August of 1936, a Canadian lawyer, a Welshman by 
birth, who had lately removed from Calgary to Winnipeg but 
was not well known throughout Canada, came to the Annual 
Dinner of our Association in Boston, where he charmed and 
thrilled a great audience with the fervor and the noble diction 
of his eloquence and achieved in the United States overnight 
a national reputation as an orator. He beheld great events 
and spoke in many parts of the world, the evangel of law and 
liberty, “the golden voice of Canada”. 

At our 1948 Annual Dinner in Seattle his sixth message to 
our Association was of our profession of law itself. We doubt 
if a more eloquent and inspired tribute to our profession of law 
has ever been put to paper. 

The presentation of Mr. Brockington to the audience was 
made by Stephen E. Hurley, of the Illinois Bar (Chicago), State 
Delegate from Illinois, President of the Chicago Civil Service 
Commission, and a former President of the Chicago Bar Asso- 
ciation. Mr. Hurley spoke most felicitously, in part as follows: 

“The biggest Canadian ever to come to these United States 
—a man of mighty, yes, incredible accomplishment—has been 
described in his native habitat as a denizen of the Ontario- 
Quebec region in the good old days before the winter of the 


blue snow, on page | of his biography by James Stevens in 














these words: 


Paul Bunyan was the one historian of the useful and the beautiful 
the master orator of a land that has since grown forests of auditors 


“To our joy there is now in our midst another big man from 
Canada of whom these self-same words might be spoken—a 
‘master orator come to a land that has long since grown for- 
ests of his admiring auditors among lawyers and their clients 
present and potential. 

“| congratulate you upon the present opportunity of again 
taking counsel with one of the most uniquely interesting, color- 
ful and articulate personalities of our time, Leonard W. Brock- 
ington, King’s Counsel, Holder of the British Order of St. 
Michael and St. George, Honorary Bencher of the Inner Temple 
in London, a doctor of laws several times over in his country 
and ours, Rector of Queen's University at Kingston, Ontario, 
first Chairman of the Canadian Broadcasting Corporation, 
Specia' Wartime Assistant to Prime Minister King at the out- 
break of the last war and later over the United Kingdom, ad- 
viser on Commonwealth Affairs to the British Minister of In- 
formation, and so on. 

“A native of Wales and an honored graduate of the Uni- 
versity of Wales in 1921, after giving over the unlucrative 
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ples to Alcinous”. In their own good 
time the British took that proverb 
and turned it into “Carrying coals to 
Newcastle”. 

I have no doubt that in this Land 
of Heart’s Desire where we are all 
met together, the Pacific Northwest- 
erners have a similar phrase about 
sending a salmon to Seattle or ship- 
ping peaches to Yakima. And I, re- 
membering with you the baskets of 
peaches brought to us by the fruit- 
growing and gift-bearing lawyers of 
that Alcinoan garden of Yakima 
would like to say “For your luscicus 
kindness, many thanks!” 

It seems to me that even the Amer- 
ican Bar Association has caught the 
habit, because I can think of no bet- 
ter example of the turn of phrase to 
which I have referred than the words, 
“To give gold to a Vanderbilt”. In 
the case of your Vanderbilt, however, 
we in Canada know also that 


The rank is but the guinea stamp 
Ihe man’s the gold, for a’ that. 


I am sure that the President of the 
Canadian Bar Association and the 
Canadian judges and lawyers and 
their ladies happily seated in our 
midst would like to join me in con- 


“Your Land at the Morning Star’ 








gratulating you and him upon this 
memorable ceremony, in wishing 
him well, and in thanking him in 
our name and in your presence for 
his several enrichments of the meet- 
ings of the Bar of Canada with the 
grace of his words and the treasure of 
his wisdom. We would like to give 
him a medal also but our gold is a 
drug on your market. 


Friendly Rivalry’ of Cities 
a Sign of Vitality 


Now before I let a few disorderly 
thoughts trickle from that muskeg of 
mediocrity which I am pleased to 
call my mind, may I express the 
pleasure of your Canadian visitors 
(which I hope you will share) that 
we are all met as friends together in 
this gracious and lovely city which 
nestles beneath the majestic moun- 
tain which many call Mt. Rainier and 
not so many call Mt. Tacoma. As a 
matter of fact my first memory of any 
literary reference to Seattle con- 
cerned that period in its history 
when Seattle and Tacoma were strug- 
gling to determine which was going 
to be the “big noise” in the Puget 
Sound. I once read in the life of the 
famous British actor, Sir Henry Irv- 


ing, that about seventy years ago he 
walked down the main street of Se- 
attle at a time when the controversies 
between Seattle and Tacoma were at 
their height. In a store window he 
noticed a piece of cardboard on 
which someone had pinned a taran- 
tula spider. Underneath was the leg- 
end, “Common domestic flea caught 
in Tacoma”. That would appear to 
be the height or perhaps the depth 
of controversy. Those ancient rival- 
ries are now ended. 

But I like to see cities struggling 
against each other for pre-eminence. 
It is a good sign of North American 
vitality. I seem to have heard of simi- 
lar conditions in St. Paul and Min- 
neapolis. You will remember that it 
is alleged that a school trustee in 
Minneapolis once moved at a meet- 
ing of the school board that the 
Bible be removed from Minneapolis 
schools because although there were 
frequent references to St. Paul, no 
reference was made to Minneapolis. 
And as you journey northward to 
British Columbia, as I am happy to 
learn is your present intention, and 
visit Vancouver and Victoria where 
old jealousies still linger, you may 
probably hear one of Vancouver’s fa- 





luxury of expounding the ancient Greek and Latin classics and 
English poetry to Britain's future great, the present Chief 


Brockington had left there. It was Gl Kilroy's tragedy that 
wherever he went he was always being told that he had just 








Brockington began life as a journalist, later veering toward a 
notable legal career, first in Alberta, later in Winnipeg, and 
now in Canada's capital city, Ottawa. 

“During the late World War conflict, aside from vital and 
indispensably useful roles in the field of policy and diplomacy, 
his pattern of war job was ever the same at home and abroad. 
With Churchillian vigor and verve, he pleaded freedom's 
precious course, bringing cheer and courage and hope to un- 
told millions of sorely pressed sailors, soldiers and civilians of 
the United Nations. 

‘In World War Il he crossed the Atlantic sixteen times by 
air, usually in a bomber—something Paul Bunyan never even 
dreamed of doing once—toward Australia, New Zealand and 
the most remote Pacific Isles. He rode with the RAF on anti- 
submarine operations over the Bay of Biscay, visited British 
battalions in Italy, Holland, Germany, and was the only civilian 
present on a Canadian destroyer at the time of the landing on 
the Normandy beachhead on D-Day, as he was to be later at 
Calais. Indeed, the historians say that our own Kilroy never 
got anywhere in the second World War until shortly after 
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missed the most wonderful talk. That is why Kilroy traveled so 
far and wide, and so fast—he was trying to overtake Brock- 
ington. And you and | have been fortunate enough to do that 
on this happy occasion. 

“For lo, these many years, our great and true friend and 
professional comrade from across the most imperceptible of 
international borders has been a potent ambassador of good 
will throughout the English-speaking world, and a living, vocal, 
vibrant symbol of the unbreakable bond of friendship and 
respect between the Canadian Bar, so admirably represented 
here and now, and the American Bar, and between his people 
and our people. 

“Accordingly, and because he is in the middle of this twen- 
tieth century an enlightened and humane practitioner of the 
humanities, and because he answers so well to Samuel Clem- 
ents’ reverend definition of a gentleman as one who has just, 
merciful and kindly instincts, it gives me the keenest satisfaction 
to present the Honorable Leonard W. Brockington who will 
speak to you on a subject known, as | understand it, only to 
himself and to his duly appreciative Maker.” 
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vorite sayings. It is a remark made 
by a friend of mine about Victoria. 
She said that one summer’s afternoon 
her dog was chasing a cat down the 
main street of Victoria and they were 
both walking. 


Grandeur of the Northwest 
and Beauty of Seattle 


Well, here we are, met in one of the 
world’s most pleasant places. It is al- 
ways an adventure for me to travel 
through the climbing foothills and 
the high mountains to this sentinel 
city which once stood on guard to- 
wards the Orient and now with 
equal steadfastness faces the Arctic. 

There is always a certain restless- 
ness haunting us North Americans— 
a longing to be over the hills and far 
away. Someone once said that was 
the most beautiful phrase in our lan- 
euage and I know that I am always 
caught by the distant enchantments 
of the Pacific Coast. It is a truism 
that nearly all the best things in life 
cost nothing. And I know of no place 
more blessed by Providence where 
more exhilarating things have been 
so abundantly given for the enjoy- 
ment of the outward and inward eye 
and for the refreshment of young 
and old, than in this fortunate and 
fruitful land. Beauty of earth and 
sky and sea is the personal possession 
of everyone who dwells here and it 
was a wise, pious and gentle man liv- 
ing in a quiet Welsh parsonage 300 
years ago who once said, “You never 
enjoy the world aright till the sea 
floweth in your veins, till you are 
clothed with the heavens and 
crowned with the stars”. I have men- 
tioned these things because I believe 
that no spot in the broad earth con- 
tains within it more gentleness and a 
greater promise of human happiness 
than this. In short, because we Ca- 
nadians are glad to be here. 

It has long been the custom of the 
(American Bar Association, and in- 
deed of the Canadian Bar Associa- 
tion, to consider it a paramount duty 
to strengthen the brotherhood of 
those lands whose sure foundation is 
the majesty of the common law. 
From one of those lands—Canada— 
joined to you not by parchment nor 
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Karsh 


LEONARD W. BROCKINGTON 


by declaration but by the unbreak- 
able union of men’s hearts and 
minds, I bring you greetings of affec- 
tion, admiration and 
knowing as you know that no mutual 


gratitude— 


trust is more surely established, no 
friendship 
based on the will of two free peoples. 


national more firmly 
Just as patriotism is not merely a 
song in the street or a flag flying 
from a housetop or an idle boast or 
a great cheer as the heroes go by—but 
something grim and terrible and sac- 
rificial—so our friendship does not 
spring from the attitudes, platitudes 
and beatitudes of a convivial ban- 
quet hall, or a frontier celebration, 
but is the deep unspoken certainty 
that if God’s peace in God’s world is 
finally broken by evil men, your 


country and mine and the common 
motherland of much that is good in 
both of us, will stand steadfast and 
unafraid, side by side from the first 
day until the last. 

Amongst the guests at most of our 


meetings—yours and ours—there is 
usually a man from Britain. This 
year he is absent. A few weeks ago I 
was in England whose green playing- 
fields were spangled with the Olym- 
pic stars of America. While I was 
there I visited, as I always do, one of 
your favorite Englishmen and cer- 
tainly one of ours. His visits to your 
meetings are always in the treasure 
house of his heart and mind and 
their memories are often on his elo- 
quent lips. I asked him to send you a 
message. I read it with pride know- 
ing that you will receive it with 
pleasure: 
The Royal Courts of Justice 
Strand, London, W. C. 2 
It is good news that you are going 
to the meetings of the American. Bar 
Association at Seattle in September. I 
could wish that I were going with you, 
but in default of that, I can at least 
send a word of warm and affectionate 
greeting to those assembled there. I 
am proud and glad to call so many of 
them my friends, and all my brethren 
and colleagues in the law. 
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“Your Land at the Morning Star’’ 





Many years have now passed since 
I first came to Indianapolis as the dele- 
gate from England, but the memory of 
my welcome will never fade from my 
heart and mind; and the friendships 
made then have ripened and deepened 
with every subsequent meeting. The 
wonderful generosity of the American 
Bar to me stands as a sign and symbol 
of the larger and unforgettable gener- 
osity of the great Republic to my coun- 
try; and it is but simple truth to say 
that we are now bound to each other 
with ties that grow in strength as the 
years pass, ties of blood, of language, of 
law, of literature, of history, and above 
all, ties that unite us in the pursuit of 
all those things that are honourable 
and of good report among men. I re- 
member quoting at San Francisco the 
great lines of Walt Whitman, and in 
these days of international tension I 
cannot think of a message more suited 
to the times or one more applicable to 
all the English speaking communities 
including your own great country of 
Canada— 


“Camerado! I give you my hand... 
Shall we stick by each other as long as 
we live.” 


The lawyers of the world are in the 
highest sense the custodians of civili- 
sation, and the lawyers of America 
have a special and honourable respon- 
sibility as members of a nation called 
to the leadership of the world. These 
are still times that try men’s souls and 
demand leadership of the most exalted 
kind. 

I am confident that the American 
Bar Association will rise to the full 
height of the great opportunity and 
in all that you do you may be quite 
sure of the support and comradeship 
of the Bar and Bench of England. 

To the retiring President and the 
incoming President and to all the 
members of the Association, I send 
my respectful and_ heart-felt 
wishes for a memorable time. 


£06 »d 


Yours ever, 
Norman Birkett. 


Britain Is Strong in Fight 

To Guard Man's Liberties 

As Sir Norman is not here and no 
one has come in his place, may I say 
a few sentences about his country. 
Last year I was asked to broadcast a 
few heartening words to the people 
of Britain on a Sunday night. I read 
to them an inscription on an old 
English church which a friend had 
sent me. These were the words: 


In the year 1653 when all things 
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sacred throughout the nation were 
either demolished or profaned, Sir 
Robert Shirley founded this church, 
whose singular praise it was that he 
did the best things in the worst times, 
and hoped them in the most calami- 
tous. 


I think that the lovely words of 
that inscription do sum up Britain 
at its best. I believe that in the war 
they did the best things in the worst 
times and both then and since have 
hoped them in the most calamitous. 
I believe that no men and women in 
the world did more to defend the 
cause of freedom when the skies were 
falling around them, nor I believe, 
has any land since the war was over, 
done more by great renunciations, by 
fine repentances and far-seeing acts 
of statesmanship, to undo ancient in- 
justices and to extend the boundaries 
of freedom. Everywhere I go in Brit- 
ain I find the echoing in men’s hearts 
of a phrase I once heard a speaker 
use in a speech at a street corner 
when I was a boy. He said that he 
was proud of the British Empire but 
that he did not want to talk about 
an empire where the sun never sets 
so long as there were thousands of 
back alleys where the sun never 
shines. Although you may disagree 
with the political opinions of some 
men in Britain, its people under the 
leadership of an able, honorable and 
forthright lawyer are listening to 
plain truths without flinching and 
facing hard facts with a grim courage 
that has always been part of their na- 
tional character. Of two things I am 
certain: Britain will be the last coun- 
try in the world where the blood of 
brothers will flow in the streets in 
civil strife. She will also be the last 
country in the world to desert the 
United States and the nations of the 
their 
struggle to maintain peace and guard 
the sacred liberties of mankind. 


3ritish Commonwealth in 


Many Visits to Association 

Meetings Are Recalled 

Now ladies and gentlemen, in spite 
of the face-lifting and the embalm- 
ing skills of that dashing young cos- 
metician from Chicago who has made 
me invisible and unrecognizable 
although unhappily not inaudible, I 





am in reality nobody in particular. 
It is twelve years ago since my good 
friend Judge Ransom invited me to 
your meeting at Boston. And may I 
say how heartfelt is the hope of us 
all that we shall see a swift return of 
his fine strength to one who has 
served America and its lawyers with 
so much unsparing devotion and re- 
silient skill. 

Oscar Wilde once said of someone 
that he had been invited to most ot 
the great houses of England—once. 
By inference I consider it the great- 
est honor of my life to have been a 
guest in this great house so many 
times. Judge Ransom used to say 
that I always managed to get myself 
invited down to the American Bar 
meeting every election year in time 
to make a speech for the Democratic 
Party. I am glad to see Democrats 
and Republicans tonight exemplify- 
ing the occasional, if rare, combina- 
tion of the lion and the lamb. I re- 
member a story of a showman whose 
main exhibit was a lion and a lamb 
lying down together amicably in the 
same cage. “How do you manage this 
lion and lamb business, Bill?’ asked 
a friend. “I manage it,” he said, “by 
frequent renewals of lamb.” Now 
please don’t ask me which is the lion 
and the lamb, the Republicans or 
the Democrats. 

I can hardly expect to come again 
to your meetings and so I would like 
the remarks that follow to be by way 
of valedictory. I only wish that I 
could speak with the power of one 
of whom it was said that he spoke as 
a dying man to dying men. But that 
sounds too solemn a note, the crepe 
is slightly premature. For although 


Great Caesar’s bust is on the shelf 
And I’m not feeling very good myself, 


you look fairly well and the proba- 
bility is that after this dinner is over 
I will be feeling much better while 
you are very likely to be feeling 
much worse. 
In the meantime with the grip of 
a Canadian hand which Americans 
will understand, and voicing a be- 
lief that one of the greatest of bless- 
ings is to keep friendships in repair, 
(Continued on page 1149) 
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World Trade: 





Its Free Establishment Points Way to Peace 


by Sam G. Baggett * of the Massachusetts Bar (Boston) 


=" The establishment of free commercial intercourse among nations is essential 


to the development of peace and law among nations. To accomplish this, which 


Mr. Baggett holds is a self-evident proposition, is a prime task of nations today. 


Mr. Baggett presented his thoughts on 


the proper solution at the Section of 


Corporation, Banking and Mercantile Law meeting in Seattle in September. 











" Fortunately it is no longer neces- 
sary to dwell upon the importance 
of our commercial intercourse with 
other nations. The economic prob- 
lems of the world have been so dram- 
atized in the last few years that every 
one realizes that the peace of the 
world and possibly the preservation 
of our present civilization depend in 
large measure upon the re-establish- 
ment of economic order and the 
restoration of world trade to a nor- 
mal basis. 

Our foreign trade is only a small 
portion of our total trade, but its 
importance to our economy is great. 
We must depend upon foreign mar- 
kets to absorb a substantial propor- 
tion of our products. For example, 
in normal times we export almost 
one-third of our cotton, 20 per cent 
of our rice, about 30 per cent of our 
tobacco, one-third of our airplanes 
and parts, as well as a substantial 
percentage of our automobiles and 
industrial machinery. The loss of 
foreign markets for these products 
would cause huge surpluses and de- 
pressed prices which in turn would 
result in curtailed production and 
widespread unemployment and the 


shock to our. national 
would be staggering. 

The war brought home to us the 
importance of certain strategic ma- 
terials which are not produced in 
this country. Not only in war, but 
also in peace, we must rely heavily 
upon the products of other countries. 
Few people realize that in the manu- 
facture of the automobile alone we 
use some 300 articles from fifty-five 
different countries, including vana- 
dium from South America, chrome 
from Africa, and mica, rubber, tin, 
tung and antimony from the Far 
East. 


economy 


Our Products Are Needed 

in Europe and Asia 

Just as we are in need of the products 
of other countries, they are in need of 
ours, and never before has this need 
been so acute. The countries of Eu- 
rope and Asia that were devastated 
by the war are desperately in need of 
our machinery and materials to re- 
store their production and their peo- 
ple must be fed and clothed until 
this can be accomplished. The under- 
developed countries of the world are 
begging for machinery and supplies 
for the development of their re- 


sources. Although we emerged from 
the war as the world’s greatest store- 
house, with a productive capacity 
unequalled in the history of nations, 
we are still unable to supply the total 
demand. In 1947 our foreign trade 
soared to the unprecedented level 
of $20,000,000,000, and while the cur- 
rent volume is somewhat less, it is 
still at a level undreamed of in times 
past. 

One would think, therefore, that 
there was nothing to do about foreign 
trade at present except to point with 
satisfaction to such a favorable situa- 
tion. And yet never in the history of 
the world has foreign trade faced 
such difficult problems. Europe in 
1947 had an unfavorable trade bal- 
ance of $7,000,000,000, and she could 
not have purchased so much more 
than she sold without our loans, 
credits and grants-in-aid. Thus, our 
international trade is being main- 
tained at the present level by artificial 
stimulants. In other words, foreign 
trade is on a spree, giving little 
thought to tomorrow’s headaches. 


The Right of Property 

Is Ancient and Sacred 

In approaching a problem a lawyer 
always endeavors to reduce it to its 
simplest terms. It might help, there- 
fore, in considering the problems of 
foreign trade to start with some 
simple truths. In the first place, the 
situation in the world has caused us 
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World Trade 









Sam G. Baggett is Vice President of 


the United Fruit Company and has for 
many years been actively interested in 
the problems confronting free world 
trade. He has been a member of the 
Association since 1926. 

to realize what lawyers have known 
all along, that the assertion that 
human rights should prevail over 
property rights is simply a shibboleth. 
Che right of property, which essen- 
tially is the right of man to enjoy the 
fruits of his labor, is one of the 
most ancient and sacred of human 
rights. Economic freedom is the foun- 
dation of human freedom. It has 
been demonstrated over and over 
again, and never with more clarity 
than in recent years, that in the 
process of enslaving man, the first 
step is to deprive him of his right to 
private property. If this right is taken 
away, man, like the ox, can be made 
to bow to the yoke and respond to 
the lash in order to obtain his daily 
bread. 

The right to enjoy the fruits of 
one’s labor includes the right to 
dispose of things for the purpose of 
acquiring things produced by others. 
And so it includes the right to trade. 
It is interesting to recall that the word 
“trade” originally meant a “track” or 
“path”. We can well imagine, in the 
conception of Emerson, that the word 
acquired its present meaning because 
of the broad path beaten to the door 
of the maker of the best mouse trap 
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—or fish net—or plow. But when the 
path crosses national boundaries, 
governments come into play and that 
is where the trouble comes in. 


Many Barriers Have Been Placed 

in the Way of Foreign Trade 

Foreign trade has always had to 
hurdle many barriers placed in its 
path by governments, such as import 
tariffs, consular fees, anti-dumping 
measures, and customs regulations. 
It has also had to cope with the 
problem of foreign exchange and 
international balance of trade. But 
in recent years something new has 
been added. During the depression 
when trade was dislocated and mon- 
etary systems were under strain, the 
nations, one by one, began to adopt 
exchange control, import quotas, and 
import and export licenses. When 
the war came, these controls were 
tightened and utilized extensively as 
war measures. By utilizing these de- 
vices a government can completely 
control its international trade and 
direct it into the channels which the 
government considers best in the 
interests of its economy. 

But when restrictions are imposed 
on freedom of trade, the volume of 
trade is reduced. The volume of 
capital that otherwise would flow to 
the country is likewise reduced be- 
cause investors are reluctant to send 
their capital to countries where earn- 
ings are not immediately available 
and from which they cannot at any 
time withdraw their capital. The 
result is that these controls, adopted 
to meet the problems arising out of 
a shortage of exchange, tend to defeat 
their purpose by drying up the 
sources of such exchange. The con- 
trols, therefore, feed upon themselves, 
causing the nation to take stronger 
and stronger action until, like a 
drug addict, it convinces itself that 
the controls cannot be removed with- 
out dire consequences. 


Sincere and Worldwide Accord 

Is Seemingly Impossible 

The problems facing world trade, 
difficult as they are, could be solved 
if all the nations of the world could 
unite in a sincere effort to solve 





them. But thus far this has not been 


possible. The Communistic powers 
by their actions have demonstrated 
that they do not want the world 
restored to a normal peace-time basis. 
They have shown it in their hostility 
to the Marshall Plan and their re- 
fusal to allow any country under 
their sway to participate in the re- 
covery pragram. They have shown 
it in their recent closing of the Dan- 
ube to outside powers. They have 
shown it in their constant efforts to 
create chaotic conditions in neigh- 
boring countries. Their foreign trade, 
completely under state control, is 
utilized as an instrument of political 
and economic pressure. States that 
ordinarily would welcome an oppor- 
tunity to cooperate in world recov- 
ery, but are in the area of Com- 
munistic domination, hold back in 
fear of reprisals. And so, Commu- 
nism, like a huge Minotaur, loosed 
and rampant, holds sway over a large 
part of two continents, demanding 
tribute in the lives and fortunes of 
the people, and threatening to de- 
vour the rest of Europe if its demands 
are not met. 

Normal trade with countries under 
red domination is difficult, if not im- 
possible. The state determines what 
may be produced and what may be 
bought and what may be sold. The 
decision in this respect is not gov- 
erned by normal business consider- 
ations but by the political and eco- 
nomic objectives of the state. To the 
limited extent that trade with these 
countries is possible, the United 
States must exercise great caution 
until they demonstrate their devo- 
tion to peace, or otherwise, as in the 
case of Japan, our materials might 
some day be returned to us in the 
form of bullets and bombs. 


We Cannot Continue to Prime 
the Foreign Trade Pump 


The reasons why, in spite of these 
tremendous difficulties, foreign trade 
in the post-war period has reached 
such volume are clear to everyone. 
During the war we poured out bil- 
lions of dollars in Latin America for 
the construction of bases and for the 

























production and purchase of strategic 
materials. These countries at the 
close of the war found themselves 
with large dollar balances, which 
they immediately proceeded to spend. 
Since the close of the war, we have 
been pouring into Europe further 
billions of dollars for relief and re- 
construction. 

We cannot long continue to drain 
our resources for these purposes, and 
the extent to which our foreign trade 
can be maintained in the future will 
depend upon the ability of other 
countries to put their houses in order 
and develop healthy economies. 


ERP Designed to Restore 

Healthy Economies 

It was to assist in restoring Europe to 
a healthy economic basis that our 
European relief program was con- 
verted into the European Recovery 
Program and placed under the ad- 
ministration of the Economic Co- 
operation Administration. Assistance 
under this plan is conditioned upon 
the recipient nations taking certain 
measures to assist themselves, includ- 
ing agreements to stabilize local cur- 
rencies, to expend the funds for pur- 
poses approved by our government, 
and to take other action in harmony 
with the principles laid down by the 
plan. These things necessarily in- 
volve close governmental supervision 
because we must be satisfied that our 
taxpayers’ money is not wasted and 
that it will not be used for purposes 
inimical to our national interests. 
The Economic Cooperation Admin- 
istration is committed to the utiliza- 
tion of private trade channels to the 
greatest possible extent, and it will be 
the purpose of our government to 
see that the plan is so administered 
as to strengthen rather than weaken 
the private enterprise system. 

There are some who criticize cer- 
tain features of the plan, but few 
will question the wisdom of using 
our resources to rehabilitate the coun- 
tries of Europe and strengthen them 
in their struggle to maintain their 
independence. The fall of these 
countries to communism would be a 
disaster of world magnitude. The 
iron curtain would be moved to the 


English Channel and Europe would 
be cut off from the rest of the world. 
Europe, as a producer of goods and 
as a market, has a vital role to play 
in world recovery. It is therefore of 
vital importance that we see that she 
is supplied with the materials and 
equipment that are necessary to re- 
build her war-damaged economy. 


International Trade Charter 
Vitiated by Exceptions 


Perhaps the most ambitious effort on 
the part of the United States to re- 
store order in international trade was 
the submission to the world of an 
International Trade Charter that 
would commit all countries to the 
reduction and eventual elimination 
of the trade controls and restrictions 
which have been strangling interna- 
tional commerce. After preliminary 
conferences in London and Geneva, 
a conference of all nations willing to 
participate was held at Havana. 
After four months of negotiation, 
fifty-three nations finally signed the 
Charter on March 24, 1948. 

It is unnecessary to review in de- 
tail the long drawn-out negotiations 
at Havana during which our repre- 
sentatives battled valiantly to have 
other nations accept the principles of 
unrestricted and nondiscriminatory 
multilateral trade. With such a di- 
versity of ideologies and economic 
conditions among the nations of the 
world, it was hardly to be expected 
that the other countries would un- 
qualifiedly accept our program. Ex- 
ceptions had to be inserted to cover 
special situations, and concessions 
had to be made to state-controlled 
economies. Underlying all of the ne- 
gotiations was the fear on the part of 
the “have-not” countries that they 
would unduly tie their hands in pro- 
tecting their infant industries. The 
resulting Charter is a maze of words, 
full of complexities, with exceptions 
within exceptions—a document that 
can hardly be a potent factor in re- 
storing world trade. 


Bilateral and Regional Agreements 
Seem To Hold More Promise 


The real difficulty was that at Ha- 
vana we were attempting to elimi- 
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nate the symptoms of world disorder 
instead of attacking the disease itself. 
There is little hope of eliminating 
the restrictive measures which have 
been adopted to meet critical econo- 
mic problems until the conditions 
which have made necessary these con- 
trols have been improved. To this 
end, it appears that more success can 
be achieved through bilateral and 
regional agreements providing for 
specific measures of cooperation. 
Immediately following the Havana 
Conference the nations of this hemi- 
sphere gathered at Bogota in the 
Ninth International Conference of 
American States. This Conference 
had as its principal purpose the 
formulation of a treaty of mutual 
economic assistance. Here the setting 
was different. All of the nations of 
this hemisphere are constitutional 
democracies. At the previous confer- 
ence in Chapultepec they had re- 
affirmed their devotion to the private 
enterprise system and bound them- 
selves to act individually and jointly 
with each other to assure just and 
equitable treatment and encourage- 
ment for business enterprises, tech- 
nicians and capital entering one 
country from another and to seek 
formulae for the removal of trade 
barriers. Here then was an oppor- 
tunity for a politically homogeneous 
group of nations to agree upon a pro- 


eram of mutual economic assistance. 


The Heart of the Matter 
Attacked at Bogota 


Che program submitted by our dele- 
gation was directed at the heart of 
the problem, and perhaps our expe- 
rience at Havana was of some assist- 
ance in orienting our approach. Our 
theme at Bogota was that sound de- 
velopment must be brought about 
through the investment of private 
risk capital which would strengthen 
the economies of the underdeveloped 
countries by creating employment, 
increasing production, augmenting 
revenues and strengthening curren- 
cies, thus producing additional pur- 
chasing power and raising the 
standards of living. While it was con- 
ceded that some projects, because of 
their size and nature, might well be 
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carried out by governmental agen- 
cies and that the United States gov- 
ernment was disposed to furnish 
limited aid for selected projects 
through inter-governmental loans, we 
maintained that private capital had 
to be the backbone of any large-scale 
development. 

Inter-governmental loans usually 
hang a millstone around the neck of 
the borrower because the loans must 
be repaid and funds for such pur- 
pose must be raised through addi- 
tional tax levies. The payment of the 
service charges on loans upsets inter- 
national balances and puts a further 
strain on international exchange. 
Private capital, on the other hand, if 
invested in productive enterprise, re- 
sults in additional production and an 
increase in purchasing power. In- 
stead of placing financial burdens on 
the receiving nation, the investment 
of private capital produces additional 
sources of governmental revenues. At 
best, all the government could do 
through international loans would be 
to engage in some pump-priming, but 
if private capital does not take up 
the slack, the priming would be lost 
and both the creditor and debtor 
would suffer. The investment of 
private capital, however, multiplies 
like seed corn and, if replanted, will 
continue to produce large and abun- 
dant harvests. 


American Capital and Enterprise 
Can Perform the Job 


The Latin American countries have 
vast resources awaiting development, 
but such development requires capi- 
tal and know-how. The United States 
has the private capital and the tech- 
nicians that are needed to bring 
about this development. The prob- 
lem is to bring the two together. 
During 1947, United States citizens 
and corporations invested about 
$750,000,000 in foreign countries, 
and the bulk of it went to Latin 
America. The United States ex- 
pressed the view that if our neigh- 
bors to the south would, by afford- 
ing sufficient guarantees, create a 
favorable climate for private invest- 
ments, private capital would flow to 
those countries in increased quanti- 
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ties. Briefly, our proposals were that 
those countries should agree that just 
and non-discriminatory treatment 
would be accorded to foreign invest- 
ments and enterprises, that restric- 
tive laws on employment would be 
relaxed to allow enterprises to em- 
ploy technicians and executive and 
administrative employees without re- 
gard to nationality, that private prop- 
erty would not be nationalized or 
otherwise taken without the payment 
of just compensation in a prompt and 
effective manner, that no unreason- 
able restriction would be placed up- 
on the withdrawal of earnings, and 
that steps be taken to remove dis- 
criminatory and duplicate and over- 
lapping taxes that hamper interna- 
tional trade. 


Despite Opposition, Our Proposals 
Are Finally Adopted 


Securing acceptance of this program 
was not an easy task. The publicity 
given to the Marshall Plan quite na- 
turally caused our southern friends, 
who had made common cause with 
us during the war, to expect aid in 
the form of large governmental loans. 
The radical press was busy accusing 
the United States of “Yankee im- 
perialism” and “economic penetra- 
tion”. The negotiations were carried 
on in the face of great difficulties, 
particularly after the uprising of 
April 9. That uprising itself gave an 
impressive example of the fruit that 
could be expected from Communistic 
movements. When, after order had 
been restored, the Conference re- 
sumed its sessions, the proposal of the 
United States on private investments 
was adopted almost in its entirety, 
although seven nations filed reserva- 
tions to the principal guarantees. 
The Bogota Conference dealt only 
with basic principles. Another con- 
ference on economic matters is sched- 
uled to convene in Buenos Aires not 
later than March 31, 1949. It is to 
be hoped that at this forthcoming 
conference the general principles 
agreed to at Bogota will be imple- 
mented by more specific measures. 
In any case, I think it can be said that 
in the Economic Agreement of Bogo- 
ta we planted seeds that should even- 


tually bear fruit in the form of sound 
economic development and_ im- 
proved trade relations. 


Our Delegation Weathers 
the Bogota Uprising 
Our delegation at 
through a harrowing experience, but 
they measured up to our highest tra- 
ditions in courage and devotion to 
duty. Never before has anything like 
that occurred in the Americas. I saw 
people who only a moment before 
were loitering peacefully in the 
streets suddenly converted into a 
howling mob, whipped into a frenzy 


Bogota went 


of resentment and rage because of 
the death of their leader. I saw their 
ranks augmented by men, women and 
children from all parts of the city, 
until the streets were filled with a 
surging and angry mass of humanity. 
1 saw action squads suddenly appear 
from nowhere and direct the people 
to wreak their vengeance on inani- 
mate things. I saw them overturn 
and set fire to street cars and busses 
until their whole transportation sys- 
tem was wrecked. I saw them rush 
into beautiful government buildings, 
destroy furniture and fixtures, and set 
fire to the buildings. I saw them loot 
stores and arm themselves with guns, 
knives, sickles, and anything that 
could be used as a weapon. I heard 
their radios, after the broadcasting 
stations had been seized, blaring out 
invective and false and confusing 
reports. I saw palaces, churches, 
schools and hotels go up in flames 
until one of the most beautiful capi- 
tals in Latin America, often referred 
to as the Athens of America, was 
turned into charred ruins. 

All this happened in a country that 
had been peaceful for half a century 
and whose people are singularly de- 
voted to their institutions—peaceful 
people goaded on by agitators to de- 
stroy their own capital for the prin- 
cipal purpose of disrupting a confer- 
ence dedicated to peaceful cooper- 
ation among nations. 


The Cleavage of the Nations 

Is Clearly Illustrated 

This manifestation brings into clear 
relief the two opposing forces in the 
world today. On one side are people 
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devoted to peace, and on the other, 
those trying to cause unrest. On one 
side are those who believe in truth, 
and on the other, those who distort 


facts and resort to cunning and false- 
hood to achieve their objectives. On 
one side are those who believe in 
the dignity of man, and on the other, 
those who would submerge mankind 
for the glorification of the state. On 
one side are those striving to restore 
economic order and prosperity, and 
on the other, those dedicated to the 
creation of economic chaos. On one 
side are those who would open the 
markets of the world to all nations 
so that through world trade people 


everywhere would have an oppor- 
tunity to acquire those things that 
would enrich their lives and improve 
their standards of living, and on the 
other, those who would pre-empt 
markets and use foreign trade to at- 
tain political objectives. 

The situation is fraught with 
frightening possibilities, but there is 
still room for optimism. We know 
that the overwhelming majority of 
people everywhere prefer our way of 
life. We know that although Marx- 
ism has been preached for almost a 
century, it has made no progress any- 
where except where people had been 
so weakened by war or other calamity 


United Nations Will Proceed With 


Declaration and Covenant on Human Rights 


" The probable course and time- 
schedule of United Nations action as 
to the proposed Declaration on Hu- 
man Rights and the proposed Cove- 
nant on the same subject now appear 
to have taken fairly definite form, so 
that they can be stated for the in- 
formation of American lawyers. 
Unless there is some development 
now unforeseen, a Declaration on 
Human Rights will be approved, 
adopted and promulgated, with the 
support of the United States govern- 
ment through its delegation, by the 
General Assembly in Paris _be- 
fore that body adjourns or re- 
cesses in mid-December. Textually 
this will not be the revised Draft 
Declaration prepared by the Com- 
mission on Human Rights and pub- 
lished in full in 34 A.B.A.J. 910; 
October, 1948. That revised Draft 
has undergone several weeks of 
debate and amendment in the 58- 
member Committee No. 3 (Social 
and Economic) of the Assembly. 
Many changes in the revised Draft 
Declaration have been made by the 
Committee, and their text has not 
yet been received in the United 
States, except informally in some in- 
stances. Such examination as has 
been practicable from the newspaper 


and other reports leaves doubt 
whether many, if any, of the amend- 
ments are either seriously objection- 
able in themselves, as compared with 
the prior text, or sufficient to re- 
move substantial grounds of objec- 
tion urged by many American law- 
yers as to the previous text. In par- 
ticular, the provisions on social and 
economic boons and benefits stated 
in the terms of “rights” do not 
appear to have been eliminated. 

Some controversial subjects appear 
to have been introduced by the 
amendments adopted in the Commit- 
tee; e.g., the “rights” of married per- 
sons upon “dissolution” of their 
marriage, the word “divorce” being 
avoided; and the “rights” (legitimacy) 
of children of unwed mothers. Just 
why these two matters of great deli- 
cacy and difficulty under “domestic” 
jurisdiction should be added now as 
subjects of United Nations declara- 
tions of “rights” has not been ex- 
plained, but the Declaration appears 
to be on its way. 

The probability accordingly is 
that the Declaration will be approved 
and promulgated by the Assembly 
before its final form can be examined 
and considered by the lawyers and 
people of Canada and the United 
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that they had no strength to resist. 
We know that the solution lies in the 
economic reconstruction of war-dev- 
astated countries and the develop- 
ment of the resources of underde- 
veloped countries, so that the nations 
of the world may again enjoy the 
blessings of peaceful trade. We, as 
the greatest exponent of the private 
enterprise system, and as the world’s 
greatest reservoir of capital and tech- 
nical know-how, must furnish the 
leadership in this task. Never before 
has a nation been faced with such a 
grave responsibility. Never before 
has a nation had such an opportu- 
nity to serve mankind. 


States, and even before the final text 
can be adequately considered by the 
governments of the two countries. 

Unless plans are changed, the 
Declaration will not be submitted 
to the Senate of the United States 
for ratification or to the Congress 
for approval, and formal acceptance 
or adherence by the executive branch 
of government will not be required 
by the terms of the Assembly action. 
Some opportunity will be accorded, 
very early in 1949, to the lawyers 
and people of Canada and the 
United States to make known their 
views as to the proposed Covenant 
and Implementation Measures, be- 
fore they are submitted to the Gen- 
eral Assembly. It is expected that 
our Association will proceed with 
regional group conferences to supple- 
ment the Committee studies which 
have been in progress as to the pro- 
posed Declaration, Covenant and 
Measures for Implementation, on 
which the House of Delegates took 
preliminary action last February (34 
A.B.A.J. 277; April, 1948) and dealt 
with the matter again at the Seattle 
meeting (34 A.B.A.J. 881; October, 
1948). 

WILLIAM L. RANSOM 
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by Ben W. Palmer * of the Minne: 


With the decline of philosophical thought a 


decision, can pragmatism fill the void? Mr. 


Background for Dissensions: 


ota Bar (Minneapolis) 


® For this month's installment in his penetrating search for the causes of dissents 
and basic disagreements in the Supreme Court of the United States, Mr. Palmer 


turns to an examination of pragmatism and its application to the judicial function. 


nd ‘pure reason" as the basis of judicial 


Palmer thinks not. 





®" In our search for the causes of 
chaos in the Supreme Court of the 
United States, we leave now the com- 
paratively open sunshine of officially 
recorded and explicitly avowed opin- 
ions of the justices and enter a 
treacherous area of half-lights and 
shadows where the only pathway for 
our feet is inference and, some might 
say, conjecture. But here we come 
to pluck out the inner heart of the 
mystery, to find the broadest funda- 
mental cause of dissent. That cause 
is the prevalent pragmatism, skep- 
ticism and realism now in conflict 
with vestigial remnants or renascent 
forces of philosophies of an earlier 
day, particularly the philosophies of 
natural law. 

We may well begin this difficult 
enterprise by repeating a quotation 
which the great pragmatist William 
James took from one who later be- 
came an adherent of scholastic phil- 
osophy. Opening a series of lectures 
1906, James 


quoted from Chesterton’s Heretics 


in Holmes’ town in 


There are some people—and I am 
one of them—who think that the most 
practical and important thing about 
a man is still his view of the universe. 
We think that for a landlady consid- 
ering a lodger it is important to know 


1092 American Bar Association Journal 


his income, but still more important 

to know his philosophy. We think 

that for a general about to fight an 
enemy it is important to know the 

enemy's numbers, but still more im- 

portant to know the enemy’s philos- 

ophy. 

There are more difficulties, how- 
ever, in ascertaining the philosophy 
of a particular judge than of a lodger 
or general. Says Frankfurter: “An 
avowed juristic philosophy of which 
individual decisions are particula1 
expressions seldom emerges from the 
opinions of a judge.” 


Increase in Judicial Legislation 
Allows Play of Differences 


During the latter half of the nine- 
teenth century laissez faire economic 
philosophy influenced judges during 
an era of analytical jurisprudence 
when judges were generally ashamed 
though subcon- 
sciously influenced by philosophical 


to legislate and, 


bias, we may assume that they gen- 
erally tried to avoid it. If that were 
true, then what could not be ex- 
pected of complex, socio-economic, 
fact-evaluating, line-drawing justices 
proudly conscious of their legislative 
activity? Would there not here be 
wider scope for the free play of philo- 









































Pragmatism and Its Effects on the Law 


sophical differences among the mem- 
bers of the Court? And because of 
that wider scope and freer play 
would it be strange that rifts within 
the Court became more common 
and that the percentage of dissents 
accelerated? 

The Romans, unlike the Greeks, 
had no taste for philosophy; they 
were intensely and narrowly prac- 
tical.* In that respect they were akin 
to Americans immersed in the ex- 
ploitation and development of a 
virgin continent and predisposed 
against theories and toward a prag- 
matic approach to every problem, 
including the problem of law and 
government. Especially was this true 
after the revolutionary appeals to 
abstract right and the philosophical 
justifications for were no 
longer needed, ceased to be fashion- 
able, and succumbed to the thinking 
that gained dominance during the 
last half of the nineteenth century. 

Not many Americans, fond though 


revolt 





1. William James, Pragmatism (New York, 1907), 
page 1. On the subject of this article, see ad- 
dress by Ben W. Palmer, ‘The Natural Law and 
Pragmatism,'’ Notre Dame Lawyer, March, 1948. 

2. 52 Harv. L. Rev. 441 (1938). See also, 39 
Col. L. Rev. 88 (1938); 49 Yale L. Jour. 458 (1938). 

3. Cicero, Tusculan Disputations, IV, iii, pages 
5-6. In 161 B.C. the Roman Senate passed a decree 
excluding all philosophers and teachers of rhetoric 
from the city. Introduction to Cicero's De Officiis, 
(London, 1938, Loeb classical edition) pages ix-x. 

Fritz Schulz, History of Roman Legal Science 
(Oxford, 1946), pages 57, 58, 69, 70 and 135. 
Referring to classical jurisprudence: ‘‘A legal sci- 
ence which eschewed legal history, law reform and 
legal philosophy, which laid stress mainly on case 
law—only very mildly interested in system and 


abstraction’’. 
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some of them might be of Emerson’s 
most popular essays, really agreed 
with him that “to a sound judgment 
the most abstract truth is the most 
practical.”* American lawyers gen- 
erally partook of the same practical 
spirit. Especially after the heroic 
days of constitutional adoption and 
the era of Clay, Calhoun and Web- 
ster, many members of the Bar be- 
came engrossed in the day-by-day 
responsibilities of private practice. 
Regardless of any intermittent yearn- 
ings or questionings of the spirit, 
few came out on the heights or en- 
joyed the wide horizons of a philo- 
sophical approach to the law. And 
they were, moreover, impelled in 
this direction by the exclusive case- 
system of studying law that domi- 
nated legal education in America 
and by the absence generally of 
any college training in philosophy. 
Finally, until a comparatively recent 
period there was general acceptance 
by bench and Bar of an analytical 
Austinian jurisprudence that was un- 
concerned with problems of philos- 


ophy. 


New Social Sciences Clamor 
for a Place in the Law 


Our lady of the law long tried to 
keep her devotees from paying any 
attention, even in casual flirtation, 
to new rivals for attention. Her 
hauteur towards philosophy was con- 
genital, but for the new so-called 
sciences, such as economics, political 
science, sociology and _ psychology, 
she had only the sniff of scorn. But 
these newer “sciences” could not be 
successfully ignored. They had the 
appeal of novelty, bolstered with 
the zeal of converts to new causes 
and the avidity of those seeking 
recognition as masters of new fields 
of knowledge. And most important 
of all, the conclusions, the “‘find- 
ings”, and opinions developed in the 
social sciences caused many to see 
the law as only one of various forms 
of social control.5 These factors de- 
veloped the sociological school of 
jurisprudence, of which the most 
influential advocate was Dean Pound 
with his engineering conception of 
the law. 








The intellectually curious in the 
social sciences quite naturally em- 
barked upon studies of law and the 
legal order. They did so from a new 
point of view. More important, they 
investigated law from without, un- 
hampered by any traditional respect 
for courts, judges, lawyers or the 
legal order. They had unquestion- 
ing and complete confidence in their 
own particular competence, methods 
of inquiry, and standards of ap- 
praisal. The rafters of the house of 
the law were shaken by callous hands 
conscious of no impiety, the floors 
were torn up and the drains and 
foundations probed. Results were 
loudly and widely proclaimed in no 
uncertain terms, not only in pro- 
fessional publications but also to the 
lay world. 


Social and Economic Gains 
Sought by the Critics 


A shaking of the dry bones it was 
said to be, and no one who objec- 
tively views the accomplishments 
will deny the salutary results. But 
the great impetus to criticism and to 
action came from those interested in 
improving social and economic con- 
ditions in America. There were 
sociologists and social workers an- 
gered by the action of the courts in 
striking down social legislation as 


‘unconstitutional. Their anger was 


participated in by those interested in 
improving the lot of women and 
children in industry and of equaliz- 
ing the balance of bargaining power 
between the forces of labor and 
capital. There was a growing de- 
mand for social justice, not merely 
traditional legal justice, in the ad- 
judication of private controversies. 
There were churchmen impelled to 
criticism of the courts for their con- 
stitutional point of view. There were 
those influenced wittingly or not by 
socialistic, communistic and other 
radical writings that proclaimed 
political democracy to be a snare, a 
delusion and a sham without “eco- 
nomic democracy”. Whether that 
meant equality of opportunity or 
equality of wealth was often left 
to the interpretation of the hearer 
in conformity with well-tried tech- 






niques as to the value of all-embrac- 
ing slogans. 

But regardless of motives—altru- 
istic, selfish, humanitarian, political, 
based on Christian ethics and theo- 
ries of the rights of man as a spiritual 
being or on a materialistic concep- 
tion of the universe and a desire for 
the ultimate dictatorship of the pro- 
letariat—there was a demand for a 
renovation of the house of the law. 
That demand, voiced in the press, 
the pulpit and on the platform, 
forged a political issue so appealing 
to the interests, passions and indeed 
to some of the noblest emotions of 
men, that it could not be ignored 
by lawyers or the courts. Certainly 
the highest Court in the land felt 
the impact of that demand. It re- 
vealed the surge of the movement 
in its opinions, particularly in the 
writings of Holmes and his disciples. 


The Theory of Rationalization 

in Judicial Opinions Emerges 

Cynicism had followed World War I 
and an era of debunking biographies 
flowered. Motives were impugned 
and wide currency was given to the 
assertions of behavioristic and Freud- 
ian psychologists who emphasized 
the irrationality of man. A growing 
materialism played its part in lead- 
ing to the conclusion that men are 
unwittingly the victims of their ani- 
mal nature, that they are the subjects 
of their own delusions when they 
think that they think, assume that 
they have free wills, and pretend to 
reach conclusions on the basis of 
objective logic and pure reason. Men 
were said to desire first and then 
to hunt for reasons to justify to 
themselves and to others that which 
they wanted to do. Judges, even of 
the highest Court, could not expect 
their gowns to protect them from 
the acids of such disillusionment and 
a cynical psychological appraisement 
of their judicial processes. Reason in 
law was a sham. That it was a calcu- 





4. Introduction to his essay on Nature, Ralph 
Waldo Emerson, Miscellanies, (Houghton, Mifflin 
Company edition, 1882) page 2. 

5. Twentieth Century Sociology, edited by Geor- 
ges Gurvitch (New York, 1945); Georges Gurvitch, 
Sociology of Law (New York, 1942); P. A. Sorokin, 
Society, Culture and Personality (New York, 1947), 
pages 70-84. 
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Background for Dissensions 


lated pretense for the purpose of 
disguising the fact that judges were 
the facile instruments of oppression 
on behalf of an exploiting, bour- 
geoisie capitalism was the cry of 
those often inspired, whether they 
knew it or not, by largely socialistic 
or communistic doctrine. Some of 
the criticism to this effect was doubt- 
less independently genuine, but 
much of it was the unsuspected re- 
sult of an infiltration of Marxist 
social philosophy. 


The Social Scientists Emulate 
the Physical Scientists 


The leaders of the newer social “‘sci- 
ences’, ambitious to remove the 
quotation marks, cast about for 
means of doing so. For this reason, 
and impelled by a sincere desire to 
advance the frontiers of knowledge, 
they could not fail to note the 
spectacular achievements of physical 
sciences during the nineteenth cen- 
tury. In medicine and the inventive 
arts much had been done to remake 
the material civilization of the age 
in a most dramatic manner. ‘We 
too,” said the social scientists, “‘we 
too will tread in the glorious foot- 
steps of physics and chemistry and 
biology. We too will exclude the 
‘ought’ from our calculations, con- 
centrate exclusively on the ‘is’ and 
assemble facts with objectivity, until, 
on the basis of statistical averages we 
may announce irrefragable scientific 
results to an astounded and apprecia- 
tive world.” 

And what was the result? All too 
often merely an accumulation of 
masses of discrete, unassimilated, 
incomprehensible bits of factual in- 
formation in the fields of psychology, 
sociology, economics and _ political 
science. Historians, in an effort to be 
objectively scientific and to avoid the 
accusation of having a point of view, 
long shunned anything savoring of 
a philosophy of history. Toilers in 
the social sciences piled their Ossas 
of Ph.D. theses upon their Pelions 
of professional writings; men were 
deluged by the volcanic dust of un- 
coordinated facts without guide to 
their synthesis or significance, and 
were buried like Herculaneum and 
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Pompeii. The confusion became 
worse confounded because of the 
widespread assumption that all that 
men needed for wisdom was facts 
and that somehow the facts would 
arrange, select and explain them- 
selves and point out their own sig- 
nificance. Too often the essential 
sterility of result was concealed by 
newly invented sesquipedalian jar- 
gons that would give an illusion of 
new discovery and deceive, if pos- 
sible, even the elect. Many of those 
in the social science fields made 
noticeable professional progress and 
baskea in the sunshine of popular 
approval and the general acclaim 
of a “scientific age”. And then some 
of those sitting in the house of the 
law saw the parade go by, heard the 
applauding multitude, and decided 
to hasten and do likewise. 


Theory of Judicial Reasoning 

Is Attacked as Unsound 

These men accumulated what they 
called their “law facts”. They dif- 
fered in the details and implications 
of their findings and somewhat in 
their point of view. But generally 
speaking they injected into jurispru- 
dential thinking the conclusion that 
legal rules are not the product of 
reason or logic and that they do not 
flow from common, elemental, basic 
principles. They represent merely 
the conclusions of specific judges in 
concrete unique situations. These 
conclusions may be or appear to be 
sometimes the product of a reasoning 
process, but, if so, the whole process 
is vitiated and the result valueless. 
Because, they say, the process always 
starts from one major premise or 
another, and the major premise is 
either unknown or unavowed to the 
reasoner, or it is an assumed self- 
evident proposition. Such proposi- 
tions are a fragile and useless basis 
since they cannot be proved. Further- 
more the assumed reasoning process 
is usually merely the result of vis- 
ceral reactions, the external stimuli 
of the judge’s particular environment 
in time and space. So, they say, the 
law is uncertain, a meaningless jum- 
ble of ad hoc commands. It is merely 
the behavior of judges. That be- 





havior is neither rational nor pre- 
dictable. There is no true science 
of the law based upon any funda- 
mental coordinating principles. 


Abandonment of Logic as 
Basis for Legal Reasoning 
These attacks upon the rationality, 
certainty and coherence of the law 
as a system of rules, or as the “legal 
order”, were buttressed or strength- 
ened by an abandonment in certain 
quarters of the principles of Aris- 
totelian logic. Such attacks, com- 
mencing about 1910, received wider 
publicity in 1927 in an article by 
Walter Wheeler Cook.® He said: 
“The naive belief that men think 
in syllogisms and that new truth 
about the world can be deduced 
from general laws still persists in 
much of the thinking that goes on 
in the field of the social sciences.” 
Referring to judicial opinions as 
“purporting to explain why the de- 
cisions were reached”, he continued: 
Is it not obvious that from the point 
of view of present day ideas of logic 
and of scientific method this “tradi- 
tional and known technique of the 
common law” as Dean Pound calls it, 
is as grotesquely inadequate for legal 
purposes as the childish mechanical 
notions of the nineteenth century have 
shown themselves to be in the field 
of physics? 

In 1938 John Dewey wrote:* “The 
idea of reason as the power which 
apprehends a priori ultimate first 
principles persists in legal philoso- 
phy. . . . The original ground for 
this conception of reason has now 
been destroyed.” So it is said that 
Morris R. Cohen would have aban- 
doned “the eighteenth century fac- 
ulty psychology, with its airtight 
division of the mind into reason and 
will and consequent sharp a priori 
distinction between the functions of 
the legislator and the judge.’’* 





6. ‘Scientific Method and the Law’, 13 A.B. 
A.J. 303; June, 1927. 

7. The Theory of Inquiry, page 209. See also, 
10 Corn. L. Quar. 17 (1924). 

8. Words quoted are from Morris R. Cohen, 
Law and the Social Order, page 286. See Miriam 
Theresa Rooney, 40 U. of Det. L. Jour. 126, 145 
(1941); Keyser in 41 Yale L. Jour. 713-744 (1932); 
Jerome Frank, Law and the Modern Mind, and in 
17 Corn. L. Quar. 569 (1932); Thurman Arnold, 
The Symbols of Government; Walter Wheeler 
Cook in 33 Yale L. Jour. 457 (1924). 
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Attack upon Reason Justifies 
Man's Actions to Himself 
[he attack upon reason® appealed 
not only to those who were succumb- 
ing to modern materialism; it jus- 
tified to men their animal impulses, 
in the name of scientific truth and 
with advantage taken of the prestige 
of nineteenth century science. They 
laid to their souls the flattering unc- 
tion that no one, not even a judge, 
was so good as he pretended to be or 
any better than they. As for philoso- 
phy, it was degraded to be the servant 
of our wills. For according to Holmes 
its business “is to show that we are 
not fools for doing what we want 
to do,””10 

And in deciding and doing what 
we want to do, we were to be un- 
hampered by any external, objective 
standards of truth, for truth had 
become unascertainable in the judg- 
ment of many men—men so en- 
tranced by the achievements of the 
physical sciences in the nineteenth 
century that it had become the god 
of their idolatry. This new god spoke 
in assured terms and, though it 
professed the open mind and the 
critical spirit, it developed its own 
dogmas whose validity it was heresy 
to deny. Laws of the conservation of 
energy and of the indestructibility 
of matter, these men had irrefragably 
established, so that their admirers 
alleged, and some of them admitted, 
that philosophy was no_ longer 
needed. Or if it was, it would be 
supplied by the scientist out of his 
researches and his laboratory. And 
of course religion was no longer 


needed, or if it was, the scientist 
would surely meet the demand. 


The Reign of Scientific Absolutes 
Deposed by Relativity 


But what became of the old scientific 
absolutes in later years: space, time, 
and (shall we say?) truth itself? As 
Robert A. Millikan put it: “The 
most strikingly revolutionary of the 
discoveries of the twentieth century 
physics is that the very foundations 
of mechanics when looked at micro- 
scopically are unsound. We know 
now that the childish mechanical 
conceptions of the nineteenth cen- 
tury were grossly inadequate.” And 
as Keyser put it: “The old cosmic 
absolutes—absolute space, absolute 
time, absolute matter, absolute nat- 
ural law, absolute truth—are gone. 
The reign of relativity thus inaugu- 
rated by the basic sciences is destined 
to work a corresponding revolution, 
deep, noiseless it may be, but inevi- 
table in all the views and institutions 
of men.”!! 

Read again and ponder this math- 
ematician’s sentence. For the revolu- 
tion is coming if not accomplished. 
That revolution consequent upon the 
scientist’s abdication of the throne 
of omniscient certitude to the dismay 
of many of the idolators of science 
resulted generally in no affirmative 
philosophy. As it did when “the 
materialism of the atomists fell be- 
fore the ridicule of the Sophists” over 
2300 years ago, that revolution re- 
sulted in a confirmed or growing 
skepticism. If religion could give 
no truth, if science confessed its in- 
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ability to go beyond statistical proba- 
bilities, if philosophy was merely 
what you believed to justify your 
personal desires, how was truth as- 
certainable? Indeed was it not a 
myth, an illusion hugged to the 
breast of man amidst the terrors of 
an unknowable universe as his only 
defense against annihilating despair? 
And so the attacks on logic, on 
first principles, on the rationality of 
man, on objective standards of valu- 
ation and of truth, on philosophy 
as a science, combined to give to 
many a skepticism, a despair of find- 
ing the truth, and, worst of all, an 
indifference to the need and value 
of truth. Truth became an instru- 
ment of policy, paralleling the phi- 
losophies and techniques of nazism 
and communism. True, there was 
genteel lip service in many cases to 
traditional conceptions of truth, for 
some attention must be paid, espe- 
cially in a democracy, to the mores 
of the day, however outmoded they 
may be in the judgment of the 
enlightened. True, the position of 
the skeptical relativist was not always 
stated so crudely and so boldly. But 
nevertheless that was his position. 
And here again we may not assume 
the immunity and isolation of jus- 
tices from the intellectual and the 
(Continued on page 1154) 





9. See Irving Babbitt, Rousseau and Romanticism; 
Spengler, Pareto; Harold J. Laski, The American 
Democracy (New York, 1948), page 411. 

10. Quoted by Francis Biddle in his Mr. Justice 
Holmes, page 151. 

11. For quotations from Millikan and Keyser, see 
‘Scientific Method and the Law’’, supra, note 6. 


Traffic Court Judges and Prosecutors Conferences 


To Be Held in California in February 


=" The first 1949 regional Traffic 
Court Judges and Prosecutors Con- 
ference will be held at the School of 
Jurisprudence of the University of 
California, in Berkeley, on February 
7-11, 1949. This conference is the 
seventh in a series conducted at lead- 
ing law schools throughout the coun- 
try by our Association and the Traffic 


Institute of Northwestern University. 


Attendance at the conference is 
open to all judges in courts which 
try traffic cases, to prosecutors as- 
signed to such courts, to others about 
to assume such posts, to bar associa- 
tion officers, and to those having of- 
ficial or quasi-official interest in courts 






which handle traffic matters. Regis- 
tration fee is twenty-five cents. 


Registration or requests for addi- 
tional information may be addressed 
to James P. Economos, Director, 
Traffic Court Judges and Prosecutors 
Conference, 105 West Monroe Street, 
Chicago 3, Illinois. 
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Public Utility Property: 


by Everett C. McKeage ~ of the California Bar (San Francisco) 


® The problem of valuation of a public utility's property for the purposes of rate- 
making is one that has troubled courts and state commissions for many years. In a 
field where the “glorious uncertainty of the law’ reigns, Mr. McKeage presents an 
historical analysis of the various tests and rules applied by the Supreme Court from 
Munn vy. Illinois to the Hope Natural Gas Company case. 





#" The subject of valuation in the 
regulatory field probably has engen- 
dered more disagreement and contra- 
riety of opinion, and has strained 
more friendships, than any other 
subject with the possible exceptions 
of religion, politics and the keen 
dispute over the authorship of the 
works attributed to William Shake- 
speare. One might say, with the full 
support of regulatory history, that 
valuation comes close to what might 
be truly characterized or described 
as institutionalized uncertainty. 

If the future may be forecast with 
exactitude, then valuation under the 
permissible rules laid down by the 
courts may be determined with exac- 
titude. Both are forecasts and specu- 
lations, and one is as reliable or 
unreliable as the other. The courts 
say that figures representing valua- 
tion are judgment figures. That be- 
ing true, such figures are little more 
than dignified guesses. Here we have 
the glorious uncertainty of the law 
in abundance and with a vengeance, 
achieved by judicial rules governing 
the subject of valuation in rate-fix- 
ing. After a careful reading of those 
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rules, announced from time to time 
since 1898 by the Supreme Court of 
the United States, I now fully under- 
stand what Mark Twain meant when 
he said, “The more you explain it, 
the more I don’t understand it.” 

In this article, no attempt will be 
made to treat exhaustively the sub- 
ject discussed. Observations will be 
confined to the legalistic aspects of 
valuation. 


Summary of Earlier Supreme Court 
Cases as to Utility Valuation 

In 1877, Munn v. Illinois, 94 U.S. 
113, 133-134, 24 L. ed. 77, 87, and 
Peik v. Chicago & Northwestern R. 
Co., 94 U. S. 164, 176, 24 L. ed. 97, 
98, were decided by the Supreme 
Court; and thus there was catapulted 
into the forum of legal controversy 
the question of legislative versus ju- 
dicial control in the prescription of 
rates of public utilities. In the Munn 
case, the Court held in effect that 
rate-fixing was a species of price- 
fixing and that fixing of a reasonable 
rate was a legislative prerogative 
stemming from the police power ex- 
erted by a state. The contention 
that the determination of a reason- 


































Views of Commission Counsel as to Valuation 


able rate lay with the courts was 
expressly rejected by the Supreme 
Court in that case. Mr. Justice Field 
rendered a vigorous dissenting opin- 
ion, which was concurred in by Mr. 
Justice Strong. 

Nine years after the decision in 
Munn v. Illinois, the Supreme Court 
decided in 1886 Stone v. Farmers 
Loan and Trust Company, 116 U. S. 
307, 29 L. ed. 636. The cases in- 
cluded in this decision are generally 
known as the Railroad Commission 
cases. This decision would seem to 
have diluted to some degree the 
forthright holding in the Munn case 
with regard to the plenary authority 
and power of the legislature over 
rates of a public utility. A reading 
of this decision indicates some de- 
parture from the position of the 
Court in the Munn case and a lean- 
ing to some degree toward the view 
of judicial control over reasonable- 
ness of public utility rates. The pre- 
vailing opinion was written by Mr. 
Chief Justice Waite, who had also 
written the prevailing opinion in the 
Munn case. Mr. Justice Field dis- 
sented as he did in the Munn case, 
joined this time by Mr. Justice 
Harlan. 

Four years later the Supreme 
Court executed a complete about- 
face on the question of judicial ver- 
sus legislative control of the reason- 
ableness of public utility rates, in 
Chicago, Milwaukee, and St. Paul 
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R. Co. v. Minnesota, 134 U. S. 418, 
455-456, 33 L. ed. 970, 979-980. The 
opinion was written by Mr. Justice 
Blatchford; and a strong dissenting 
opinion was rendered by Mr. Justice 
Bradley, concurred in by Justices 
Gray and Lamar. Parenthetically, 
it is here pointed out that between 
1877 and 1890, considerable change 
had occurred in the personnel of 
the Supreme Court, which may well 
account for the changed view ex- 
pressed in the Chicago, Milwaukee, 
and St. Paul case. In effect, the Su- 
preme Court laid down the rule in 
this case that the fixing of rates lay 
with the legislature but that the 
determination of reasonableness of 
such rates lay ultimately with the 
courts. It was further ruled that the 
prescription of rates for a public 
utility amounted to a taking of pri- 
vate property for public use, for 
which just compensation must be 
made. 


The Court Again Reverses 
Its Position as to Control 


The rule announced in this case 
has often been referred to as the 
emincnt domain rule”, and it would 
seem fair to so characterize it. In 
light of the interpretation placed 


“é 





upon this rule by later decisions of 
the Court, it is believed that the 
principles underlying it were clearly 
those underlying the rule applicable 
to eminent domain. That the de- 
cision in this case was a complete 
reversal of the position taken by the 
Court in Munn v. Illinois is demon- 
strated by a statement from the dis- 
senting opinion of Mr. Justice Brad- 
ley (134 U. S, 418, 461): 

I cannot agree to the decision of 
the Court in this case. It practically 
overrules Munn v. Illinois, 94 U. S. 
113, and the several railroad cases 
that were decided at the same time. 
The governing principle of those 
cases was that the regulation and 
settlement of the fares of railroads 
and other public accommodations is 
a legislative prerogative and not a 
judicial one. This is a principle which 
I regard as of great importance. 


Consequences of Ruling That Rates 
and Values Must Be Reviewable 

Up until then (1890), very little 
had been said concerning valuation 
of public utility property, so far 
as court decisions were concerned. 
This is understandable for the reason 
that, if the legislature were free to 
prescribe rates from which no appeal 
to the courts could be had, valuation 
of property would not be of prime 
importance. However, since the Su- 
preme Court ruled that reasonable- 
ness of rates must pass muster before 
the courts, an entirely different situa- 
tion was presented. The courts hav- 
ing assumed to pass upon the reason- 
ableness of rates, obviously some 
touchstone or standard must be con- 
structed whereby “reasonableness” 
might be tested. Therefore, valua- 
tion came into the picture in a big 
way, but much uncertainty existed 
as to methods to be used in valuing 
public utility property for rate-fixing 
purposes. 

The Supreme Court sought to cure 
this uncertainty in Smyth v. Ames, 
169 U. S. 466, 544-548, 42 L. ed. 819, 
848-849, decided in 1898. Instead of 
curing the existing uncertainty, that 
case added confusion to it, not to 
say bewilderment to those who were 
charged with the duty of interpreting 
and following the rule laid down in 
that case. 


The debate which raged over rate- 
making of public utilities and the 
methods to be used in valuing the 
property of such public utilities, as 
such controversy existed in the latter 
part of the nineteenth and early part 
of the twentieth centuries, ebbed 
and flowed in accordance with exist- 
ing economic conditions. It was 
nothing unusual for persons to 
change opinions on these subjects 
as economic conditions changed. It 
depended almost entirely upon the 
side which one took in this debate. 
In “hard times” the man who had 
formerly argued for historical cost 
would be found advocating present 
value, and it was nothing unusual 
for this same person to change back 
to his origina! view in a time of high 
prices. Surely, it cannot successfully 
be gainsaid that existing economic 
conditions éxercised a tremendous 
influence upon the shaping of public 
opinion and the rules laid down by 
the courts concerning valuation con- 
cepts as applied to public utility 
property. 

In its attempts to create cosmos 
where chaos and uncertainty had 
theretofore existed, the Supreme 
Court, in Smyth v. Ames, had laid 
down the following standards of 
guidance in the fixing of rates for 
public utilities (169 U.S. 466, 546-47): 

We hold, however, that the basis of 
all calculations as to the reasonable- 
ness of rates to be charged by a cor- 
poration maintaining a highway under 
legislative sanction must be the fair 
value of the property being used by 
it for the convenience of the public. 

And, in order to ascertain that value, 

the original cost of construction, the 

amount expended in permanent im- 

provements, the amount and market 

value of its bonds and stock, the pres- 
ent as compared with the original cost 
of construction, the probable earning 
capacity of the property under par- 
ticular rates prescribed by statute, and 
the sum required to meet operating 
expenses, are all matters for consider- 
ation, and are to be given such weight 
as may be just and right in each case. 

We do not say that there may not be 

other matters to be regarded in esti- 

mating the value of the property. 

What the company is entitled to ask 

is a fair return upon the value of that 

which it employs for the public con- 
venience. On the other hand, what 
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the public is entitled to demand is 

that no more be exacted from it for 

the use of a public highway than the 
services rendered by it are reasonably 
worth. 

A reading of the prevailing and 
dissenting opinions of the Supreme 
Court from the time of Smyth v. 
Ames to the present day, in my 
opinion, will demonstrate that the 
above-quoted rule did not create 
certainty in the fixing of rates but 
tended to create confusion. The 
most cutting criticisms of this rule 
are to be found in the many vigorous 
dissenting opinions rendered by vari- 
ous justices of the Supreme Court. 


Efforts to Interpret and Apply 
the Standards of Smyth v. Ames 


The rule having been prescribed, 
regulatory bodies and the lower 
courts were placed in the position of 
conforming to the standards laid 
down in that rule. So in 1913 the 
Supreme Court, in Simpson v. Shep- 
ard, 230 U. S. 352, 433-435, 454-461, 
57 L, ed. 1511, 1555-1556, 1564-1566, 
commonly referred to as the Minne- 
sota Rate cases, held that the basis 
of calculation in arriving at the valu- 
ation of the property of a public 
utility is the fair value of the prop- 
erty used for the convenience of the 
public, and cited with approval 
Smyth v. Ames. It was there pointed 
out that the ascertainment of value 
is not controlled by artificial rules, 
that it is not a matter of formulas, 
but there must be a reasonable judg- 
ment, having its basis in a proper 
consideration of all relevant facts 
(page 434). 

The Court conceded that the rate- 
making power is a legislative power 
and necessarily implies a range of 
legislative discretion. The Court con- 
ceded that it did not sit as a board 
of revision to substitute its judgment 
for that of the legislature or of the 
lawfully constituted commission to 
which the legislature had delegated 
its rate-making powers (page 433). 
Impliedly, the Court followed the 
so-called eminent domain rule and 
enforced the Smyth v. Ames rule. 
While the Court announced that the 
fair value of the property of a public 
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utility is the criterion, it also held 
that as applied to land the fair aver- 
age market value of similar land in 
the vicinity should be the standard 
(page 455). 


Differences and Difficulties as to 
Valuing Land Devoted to Public Uses 


There may be some technical differ- 
ence in the rule of fair value and 
the particular rule applied to the 
valuation of land in this case. This 
is said because some courts and com- 
missions have made a distinction be- 
tween land and other property 
owned by a public utility in apply- 
ing valuation rules and formulae. It 
is nothing unusual for a regulatory 
body to value property other than 
land on a cost basis and value land 
on a fair market value basis. 

In order to understand the princi- 
ple of land valuation laid down in 
Simpson v. Shepard, one must consid- 
er the background and historical set- 
ting applicable to the controversy in- 
volved. The ruling in question was 
designed to protect the public against 
exorbitant costs incurred by rail- 
roads in acquiring land. The record 
in that case shows that railroads had 
acquired land at exorbitant prices by 
private purchase and were seeking to 
place such costs in the rate base. The 
Court sought by its ruling to protect 
the public from being saddled with 
these exorbitant land costs incurred 
by the railroads. The Court held 
that valuing land at fair average 
market value would protect the pub- 
lic and at the same time set a valua- 
tion concerning which a public util- 
ity could not lawfully complain. It 
was there pointed out that a railroad 
company could exercise the power of 
condemnation and thus avoid ex- 
orbitant costs in acquiring land. Ap- 
parently, the Court did not consider, 
or at least did not reflect, the prudent 
investment principle put forward by 
Justices Brandeis and Holmes in 
their concurring opinion in Missouri 
ex rel. Southwestern Bell Telephone 
Co. v. Public Service Commission of 
Missouri, 262 U. S. 276, 289, 67 L. ed. 
981, 985, decided in 1923. 

The Court in the Simpson case 
very properly observed that it would 





be unfair to require the rate-payer 
to be subjected to a penalty that 
flows from imprudent investments 
made by a public utility (page 454). 
The Court observed also that, if the 
property of a public utility had a 
fair value in excess of the cost to 
the public utility of that particular 
property, justice required that the 
utility receive the benefit by recog- 
nizing the fair value instead of the 
cost. At first blush, this latter view 
would seem to be a logical corollary 
of the view that the rate-payer should 
not be penalized by having saddled 
upon him exorbitant costs incurred 
by a utility in the acquisition of 
property. It must be remernbered 
that the Court in the Simpson case 
was dealing specifically with the at- 
tempt by the railroads to obtain rec- 
ognition, for rate-fixing purposes, of 
exorbitant costs incurred by them 
in acquiring land. No question was 
there presented of property of a val- 
ue in excess of what the property 
had cost the railroads, 


The question for decision had to 
do with excessive cost over reason- 
able value, and the Court decided 
that such excessive cost could not 
be placed upon the backs of the 
rate-payers. Later on, we will refer 
more specifically to the prudent in- 
vestment principle of valuation put 
forward by Justices Brandeis and 
Holmes. I will concede that any 
cost formula used in_ valuing 
property of a public utility must 
necessarily be qualified by the re- 
quirement that the cost must be 
reasonable. Particularly as applied 
to land, the Court in the Simpson 
case devised the rule there laid down 
to overcome an unfair situation, as 
applied to the rate-payer, which 
could have been overcome more 
rationally, in my _ opinion, by 
adopting the prudent investment 
theory, with the implied qualifica- 
tion that the cost of the land must 
be reasonable and, if not reasonable, 
be revised to a reasonable figure be- 
fore being recognized in the rate 
base. 

Obviously, if cost of property 
should be taken for valuation pur- 
poses, without any qualification, one 
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must agree that such a standard of 
valuation would be indefensible and 
would work a fraud upon the rate- 
paying public. Many standards of 
value, in addition to “fair value”, 
have been put forward during the 
years since Smyth v. Ames. We have 
original or historical cost, actual le- 
gitimate cost, and prudent invest- 
ment. In the final analysis and in the 
effect of actual impact upon the 
rate-payer and the utility, these lat- 
ter formulae mean the same thing, 
for they have implied in them the 
qualification and requirement that 
the cost of property must be reason- 
able and, if not reasonable, must be 
revised to a figure of reasonableness. 
If the cost be not ascertainable, a 
reasonable cost figure must be con- 
structed from available evidence and, 
as constructed, recognized in the rate 
base. 

The theory behind this reasoning 
is that the utility is entitled to a 
reasonable rate of return only upon 
capital prudently invested in the 
business. In this connection, it is 
pointed out, as observed by the Sup- 
reme Court in United Fuel Gas Co. 
v. Railroad Commission of Ken- 
tucky, 278 U.S. 300, 309, 73 L. ed. 
390, 396, decided in 1929, that a pub- 
lic utility exercises an extraordinary 
privilege and occupies a privileged 
position. In effect a public utility is a 
public servant performing a service 
that otherwise would be performed 
by the state, as was so convincingly 
pointed out by Justices Brandeis and 
Holmes in the Southwestern Bell 
Telephone case. The status of the 
privileged and sheltered position of 
a public utility, under regulation, 
carries with it corresponding obli- 
gations to the public. It must follow 
that a public utility may not law- 
fully demand the application of the 
same rules to its operations that are 
applicable to an unregulated busi- 
ness, Having undertaken to serve 
the public and having acquired the 
status that entitles it to claim the 
enjoyment of the extraordinary priv- 
ileges available to it, a public utility 
may not also claim that it is entitled 
to the speculative profits to which the 
unregulated business is entitled. It 


must be remembered that a public 
utility is guaranteed against many of 
the hazards to which the unregulated 
business is subject. 


Extreme Position of the Court 
as to Depreciation Practices 


The most extreme position taken 
by the Supreme Court, apparently 
opposed in degree to the foregoing, 
was in United Railways and Electric 
Co. v. West, 280 U.S. 234, 252-254, 
74 L. ed, 390, 409-411, decided in 
1930, in which Justices Brandeis, 
Holmes and Stone registered a force- 
ful dissent, which dissent now re- 
presents the prevailing view of the 
Court with particular regard to de- 
preciation practice. In my opin- 
ion, the failure to recognize the 
true legal status of a pubiic utility 
is responsible for some of the mis- 
understanding arising out of the 
subject herein discussed. The posi- 
tion taken by many of the utilities 
in the past was simply that they 
wanted to eat their cake and have it 
too. 

When it came to a question of 
protection and privilege, the public 
utility was eager enough to avail 
itself of the reasoning that justified 
the exercise by it of these extra- 
ordinary privileges and the enjoy- 
ment by it of the protection that 
comes from regulation; but when it 
came to honoring the obligations 
that logically flowed from such 
status, many of the public utilities 
argued that they were entitled to the 
same treatment as the unregulated 
business. Of course, the courts never 
did agree with such an extreme posi- 
tion. Generally speaking, the posi- 
tion of the courts was a compromise. 
West v. Chesapeake & Potomac Tele- 
phone Co., (1935) 295 U.S. 662, 673, 
79 L. ed. 1640, 1648. 


The Swing in the Court Away 
from the Fair Value Rule 


It was in the Chesapeake & Potomac 
Telephone case that the eminent 
domain theory reached high tide. 
That tide appears to have com- 
menced receding at about that time. 
With the views of the majority in 
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that case, Justices Stone, Brandeis 
and Cardozo vigorously disagreed. 
However, it may be pointed out that 
the earlier case of Lindheimer v. 
Illinois Bell Telephone Co., 292 U.S. 
151, 167-169, 78 L. ed. 1182, 1192- 
1193, decided in 1934, indicated a 
trend away from the fair value rule 
by recognizing cost of property as 
the basis for computing depreciation 
charges. In many decisions, the Court 
had pointed out that no particular 
formula or combination of formulae 
need be employed by a regulatory 
body in arriving at the fair value of 
the property of a public utility for 
the purpose of establishing reason- 
able rates, so long as the rule in 
Smyth v. Ames was adhered to. But 
in 1938 the Court, in Railroad Com- 
mission v. Pacific Gas & Electric Co., 
302 U.S. 388, 397-401, 82 L. ed. 319, 
325-326, would appear to have de- 
parted in spirit from the Smyth v. 
Ames rule. 

The majority view met with a 
lengthy and trenchant dissent from 
Justices Butler and McReynolds, 
with Mr. Justice Sutherland taking 
no part in the consideration and 
decision of the case. Mr. Justice Van 
Devanter was not then on the Court, 
having retired June 1, 1937, and 
being succeeded by Mr. Justice 
Black. The case was given lengthy 
consideration by the Court, being 
first argued on April 30, 1937, and 
later reargued on October 13, 1937. 
Whatever may have been the proper 
evaluation of the decision in the 
Pacific Gas & Electric Company case, 
we find the Court in 1942 deciding 
Federal Power Commission v. Nat- 
ural Gas Pipeline Co., 315 U.S. 575, 
579-581, 586, 86 L. ed. 1037, 1046, 
1049-1050, upon a theory in line with 
the Smyth v. Ames rule. Also, the 
Court pointed out, as had been ob- 
served in prior decisions, that a 
regulatory body is not constitutional- 
ly bound to any single formula or 
combination of formulae in rate 
fixing. 

In that case, the Federal Power 
Commission had adopted the com- 
pany’s own valuation figures com- 
puted in accordance with the rule 

(Continued on page 1154) 
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The Lamars of Georgia: 





L.Q.C., Mirabeau B., and Joseph R. Lamar 


by S. Price Gilbert - Former Justice of the Supreme Court of Georgia 


® From time to time the Journal is fortunately able to obtain and publish portrayals 


of great judges and lawyers of generations long past—for that purpose calling on 


the recollections of men who knew them or lived in the atmosphere of others’ memo- 


ries of these great personalities of our profession. Only in this way are these precious 


chronicles garnered while men who can supply them are still alive, and are preserved 


as a part of the lasting heritage of the American Bar. In the following article, S. 


Price Gilbert, of the Georgia Bar (Atlanta), now in his 87th year, writes concerning 


his close friend and associate, Joseph Rucker Lamar, and tells also of L. Q. C. Lamar 


and Mirabeau B. Lamar, illustrious Georgians whose renown is imperishable in the 


history of our country. “This may contain too many quotations”, Judge Gilbert told 


your Editor-in-Chief. “I think it is better for the quotations. It was a habit of mine 


on the Supreme Court of Georgia to quote and give credit instead of becoming a 


pirate and stealing someone else's thought and using it without their own expression 


of it and their names." In the lives and public utterances of the three Lamars, Judge 


Gilbert finds striking messages for today. 





# Mrs. Joseph R. Lamar in her Life 
of Joseph Rucker Lamar begins her 
story thus: 


If we could only catch Nature at 
her loom and watch her select the ma 
terial with which to weave our charac- 
ters and determine our destinies, the 
biographer’s task would be simpler. 
She has an abundance from which to 
choose, for generation after generation 
of our forefathers have furnished the 
threads for her distaff—threads so per- 
sistently enduring that time cannot 
weaken their fibre, nor many tears 
wash out their fadeless colors. 

Wirt Armistead Cate in Lucius 
Q. C. Lamar begins the chapter thus: 

The history of the Lamar family is 

peculiarly susceptible to accurate trac- 


Author's Note: | beg to render grateful acknowl- 
edgments to the University of North Carolina Press 
and to the authors of the biographies of L. Q. C. 
amar and Mirabeav B. Lamar, to which | referred 
freely and with great advantage. 
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ing because in every generation exten- 

sive land holdings have left indelible 

records in the Land Offices of several 

States . . . of Huguenot origin, they 

left France about the middle of the 

seventeenth century and had acquired 
extensive holdings in England and 

America by 1663. The ancestral home 

of the Lamars was near the small vil- 

lage of Wicre, not far from Lille, in 

Flanders. 

Members of the Lamar family 
have carved such a remarkable rec- 
ord in America that it should inter- 
est all lawyers, since so many Lamars 
have chosen the legal profession and 
public life. We shall deal here with 
three of them, as the Lamars are too 
numerous to be circumscribed in 
the space available. 

There were four brothers who 
came to America. Soon they were 
firmly and prominently established 





in Maryland, after having made brief 
and temporary sojourns, first in Eng- 
land and then in Virginia. Asa rule 
they were prosperous landowners; 
certainly they were not of the immi- 
grant class. Within a short time 
they received a grant of land, in 
which it was said, in part: 

Know ye that we, willing to give en- 
couragement to the subject of that 
Crown (French) do hereby declare 
them ... to be free denizens of this 
our province of Maryland. 

In Maryland the brothers separat- 


ed as their families grew. John and 
Robert went southward, and stopped 
awhile on Beach Island across the 
Savannah River from Augusta, Geor- 
gia. Shortly thereafter they trav- 
elled further into Georgia, and set- 
tled in the counties around Putnam 
and Jefferson. One branch settled 
near Augusta. This article will be 
concerned with the careers of three 
of them—Joseph Rucker Lamar, 
Lucius Quintus Cincinnatus Lamar, 
and Mirabeau Bonaparte Lamar. 


The Careers of Three Lamars 
Who Chose the Law 


Joseph Rucker Lamar and L. Q. C. 
Lamar were cousins in the same gen- 
eration; L. Q. C. was a nephew of 
Mirabeau B. Lamar. All three were 
lawyers. Joseph R. and L. Q. C. 
Lamar became Associate Justices of 
the United States Supreme Court. 
Joseph R. was appointed by a Re- 
publican President, William H. 
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S. Price Gilbert adds to the delightful 
reminiscences of his autobiography (A 


Georgia Lawyer, reviewed in 33 A.B.A.J. 
49; January, 1947) another stirring chapter 
—that of the Lamars of Georgia. Judge 
Gilbert was born in Stewart County, 
Georgia, in 1862, and began the practice 
of law in 1885. His service to his native 
1937, 
when he retired, he was a justice of 


state has been manifold. Until 


the Supreme Court of Georgia. 





Taft; L. Q. C. was appointed by 
Grover Cleveland, a Democrat. 
Joseph R. had previously been a 
member of the Supreme Court of 
Georgia. Each of the three, at dif- 
ferent times, was a member of the 
General Assembly of the Georgia 


Legislature. 
All three of them were native 
Georgians. Joseph R. spent all of 


his life in Georgia except while he 
served on the Supreme Court of the 
United States, when he made his 
home in Washington, D.C. L. Q.C. 
Lamar, after a brief practice and 
serving in the Georgia legislature, 
removed to Mississippi, to the uni- 
versity town of Oxford, where his 
father-in-law was president of the 
University of Mississippi. He main- 
tained his home there except while 
in public office in Washington, D. C., 
as a member of the House of Repre- 
sentatives and the Senate, and the 
Supreme Court. 

Mirabeau B. Lamar, while he was 
living in Columbus, Georgia, and 


publishing a newspaper there, be- 
came aroused by the reports drifting 
in about the war between Texas and 
Mexico for the independence of 
Texas. He could not resist the temp- 
tation to go to Texas, for he was a 
man of action, and quick action at 
that. 


There is a common thread run- 
ning through the characters, and a 
distinct one, of these Lamars. Most 
obvious were fearlessness, courage, 
strictest honor, great intelligence, 
and purity of character. These ad- 
jectives might be extended but what 
has been said will suffice. Each of 
the three will now be briefly dis- 
cussed specifically. 


The Author's Personal Recollections 
of Joseph Rucker Lamar 


In November of 1888, Joseph Rucker 
Lamar began his second term as a 
member of the General Assembly of 
Georgia. I then began my first serv- 
ice im the same body. By mere 
chance we were seated at the same 
table in the dining room of the 
famous new Kimble House. We 
continued for four sessions, boarding 
at that hotel and dining together. 
It was a rare good fortune which 
grew as our friendship continued to 
grow. That close friendship con- 
tinued until his death, and will be 
cherished to the end of my days. 
Joseph R. Lamar’s chief talents 
were modesty and sound thinking. 
He shunned publicity; he was too 
honest to seek the limelight; a firm- 
ness of convictions founded on calm 
reasoning withstood any and all sorts 
of pressure. Unlike his two kinsmen 
in that their lives sparkled with the 
flashes of genius, he as a practicing 
lawyer and a minister of justice in 
the highest Courts stood their full 
equal. His ethics of the legal pro- 
fession were as pure and unsullied 
as were the Vestal Virgins. His opin- 
ions rendered as Justice of the Su- 
preme Court of Georgia and as an 
Associate Justice of the Supreme 
Court of the United States are mod- 
els of justice and law judicially ad- 
ministered. His entire life and ac- 


complishments were manifestations 
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of deep learning and decorum. His 
standard of action was, “If you 
have a doubt about it, don’t do it”. 


The Outstanding Career and 
Character of L. Q. C. Lamar 


The service of L. Q. C. Lamar in 
the House of Representatives and 
the Senate of the United States was 
so outstanding that more than ordi- 
nary reference should be made. 
This is not to overlook the very valu- 
able services rendered by him as 
Secretary of the Interior and his 
service on the Supreme Court of the 
United States where he displayed 
rare learning and judicial tempera- 
ment. Grover Cleveland said of him 
that Lamar’s mind was so logical 
that, given the facts in a case, he 
could not decide it wrongly—the cor- 
rect decision came out automatically. 

The following is taken from Mr. 
Cate’s Lucius Q. C. Lamar: 

On the 11th of March, 1874, Charles 
Sumner, arch-abolitionist, foe to the 
Southern cause, now deserted by his 
wife, repudiated by his party, and for- 
saken even by the Negroes . . . lay 
dying among his books and pictures 
in his lonely house on Lafayette 
Square, Washington. No one connect- 
ed with the White House, nor any 
member of the Cabinet . .. gave any 
sign of interest. 


L. Q. C. Lamar was at that time a 
member of the House of Represen- 
tatives. He knew and shared to a 
large extent what the people of the 
South thought of Senator Sumner. 
However, Lamar had a mind that 
could not overlook facts where facts 
were known to him, and he was 
and courageous enough to 
acknowledge them openly and to 
give praise where praise was due. He 
knew he would arouse public opin- 
ion in the South if he spoke in de- 
fense of Sumner. Nevertheless, as 
Mr. Cate states it: 


fair 


Before the House of Representa- 
tives, on the 27th of April, in the pres- 
ence of a thronged hall and with the 
galleries packed with the diplomatic 
corps of many nations, Lamar of Mis- 
sissippi had arisen to deliver his now 
famous speech in memory of the dis- 
tinguished Senator from Massachu- 
setts. Lucius Quintus Cincinnatus La- 
mar was a memorable figure; of mod- 
erate height, massively built, with pale 
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L. Q. C. LAMAR 


face, high and broad forehead from 
which the dark brown hair was 
brushed straight back, grey eyes that 
smoldered almost black with passion, 
and a voice of magnificent range and 
power. 

His speech was not only generous 
in praise of those rare traits which 
could be praised but he also credited 
Sumner with great powers of elo- 
quence and with conscientious mo- 
tives. A brief portion of Lamar’s 
speech was as follows: 

Charles Sumner, in life, believed 
that all occasion for strife and distrust 
between the North and South had 
passed away, and that there no longer 
remained any cause for continued es- 
trangement between these two sections 
of our common country. Are there not 
many of us who believe the same 
thing? Is not that the common senti- 
ment—or if it is not, ought it not to be 
—of the great mass of our people, 
North and South? Bound to each other 
by a common Constitution, destined 
to live together under a common gov- 
ernment, forming unitedly but a single 
member of the great family of nations, 
shall we not now at last endeavor to 
grow toward each other once more in 
heart, as we are already indissolubly 
linked to each other in fortunes? 


Such an utterance electrified the 
House without regard to party. 
Democrats as well as Republicans 
rushed to his side with congratula- 
tions and praise. Lamar was not sur- 
prised at the reception which his 
speech received in the South, and 
in the country as a whole it was 
received with the greatest praise pos- 
sible and acclaimed as one of the 
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MIRABEAU B. LAMAR 


great speeches of American history. 
Instead of being defeated at home 
he was easily re-elected. 


L. Q. C. Lamar's Courageous Stand 
Against the ‘Free Coinage of Silver’’ 
After he became a member of the 
Senate, the Legislature of Mississippi 
adopted a resolution which directed 
him to vote a bill for the free coinage 
of silver. Lamar was a student; after 
thorough study he became convinced 
that it was not a sound measure. He 
arose in the Senate and said, in part: 
Mr. President: Between these resolu- 
tions and my convictions there is a 
great gulf. I cannot pass it. Of my love 
to the State of Mississippi I will not 
speak; my life alone can tell it. My 
gratitude for all the honor her people 
have done me no words can express. 
I am best proving it by doing today 
what I think their true interests and 
their character require me to do. Dur- 
ing my life in that State it has been 
my privilege to assist in the education 
of more than one generation of her 
youth, to have given the impulse to 
wave after wave of young manhood 
that has passed into the troubled seas 
of her social and political life. Upon 
them I have always endeavored to im- 
press the belief that truth was better 
than falsehood, honesty better than 
policy, courage better than cowardice. 
Today my lessons confront me. Today 
I must be true or false, honest or cun- 
ning, faithful or unfaithful to my peo- 
ple. Even in this hour of their legisla- 
tive displeasure and disapprobation I 
cannot vote as these resolutions di- 
rect. I cannot and will not shirk the 
responsibility which my position im- 
poses. My duty, as I see it, I will do; 
and I will vote against this bill. 





JOSEPH R. LAMAR 


When that is done my responsibility 
is ended. My reasons for my vote shall 
be given to my people. 


Again his courage in living up to 
his convictions was endorsed by the 
people of Mississippi. 


A Legislator Who Felt Bound To Act 
According to His Own Convictions 
His theory was—and it is an ideal 
one for statesmanship—that it is the 
duty of a Senator or Representative 
to consider all representations made 
from whatever source, but that ait 
last he must decide on his own judg- 
ment and his own convictions. When 
he is sure that his convictions are 
correct, he must take the responsibil- 
ity of whatever comes. On one occa- 
sion Senator Roscoe Conkling of 
New York took offense at something 
said by Senator Lamar. Conkling 
arose in the Senate to declare that 
if Lamar by intimation or otherwise 
had charged him with falsehood he 
would denounce the Senator of 
Mississippi as a blackguard and a 
coward. Here is Lamar’s response: 


Mr. President, I have only to say 
that the Senator from New York un- 
derstood me correctly. I did mean to 
Say just precisely the words, and all 
that they imported. I beg pardon of 
the Senate for the unparliamentary 
language. It was very harsh; it was 
very severe; it was such as no good 
man would deserve, and no brave man 
would wear. 


On another occasion a measure 
was pending to provide for pensions 
(Continued on page 1156) 
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The European Recovery Program: 





Outline of Agreements in the ‘Common Effort’ 


by Ernest A. Gross - 


Legal Adviser of the Department of State 


= Of all the actions of the 80th Congress, passage of the Economic Cooperation 


Act of 1948 (known as ERP, the European Recovery Program) was one of the most 


important in view of the tremendous impact which the Act is designed to have 


in bolstering European economies against the attack of Russian expansionist-com- 


munism, and the effects it may have on our own domestic economy. This authoritative 


article by the legal adviser of the Department of State presents a picture of the 


legislation and documents which make up the ERP. 





We shall see how absolute is the 
need of a broad path of international 
action pursued by many states in com- 
mon across the years, irrespective of 
the ebb and flow of national politics. 
(Churchill, The Gathering Storm, 
page 18.) 

It is further declared to be the 
policy of the people of the United 
States to sustain and strengthen prin- 
ciples of individual liberty, free insti- 
tutions, and genuine independence in 
Europe through assistance to those 
countries of Europe which participate 
in a joint recovery program based up- 
on self-help and mutual cooperation. 
(Economic Cooperation Act of 1948, 
Section 102 (a) .) 


®" This article is being read almost 
exactly eight months after passage 
by the Congress of the Economic Co- 
operation Act of 1948, which consti- 
tutes Title I of the Foreign Assistance 
Act of 1948. There is some signifi- 
cance in the fact that the title Econom- 
ic Cooperation Act is interchangeable 
with what was first introduced as 
the European Recovery Program, 
and which is more widely known by 
the latter title. This interchange- 
ability is no accident. On the con- 
trary, it reveals the concept upon 


which the European Recovery Pro- 
gram_ was road _ to 
European recovery is economic co- 
operation. 


based. The 


People of the modern world have 
long since learned that autarchy and 
economic isolationism are expensive 
luxuries. In 1883, the Russian diplo- 
mat Martens, who was often called 
“the Chief Justice of Christendom” 
for his work in international arbitra- 
tion, wrote: “Looking to their own 
progress and that of their citizens, 
states must enter into 
among themselves, seek 
countries the resources which they 


relations 
in other 


may lack and in return offer their 
assistance to other peoples for the 
attainment of legitimate purposes. In 
fulfilling their essential duties they 
depend upon one another. The de- 
gree of their mutual dependence is in 
proportion to the degree of their 
civilization and education.” 

The Foreign Relations Committee 
of the Senate, sixty-five years later, 
recommended to the Cong-ess that 
this concept be applied between two 
continents on a most practical basis. 
That Committee said: “Revival of 


the economic health of Europe com- 
of ever 
closer political and economic ties 


bined with development 
among the participating countries 
are the twin elements of peace and 
. . Divided and engaged 


in nationalistic rivalries the partici- 


prosperity . 


pating countries will find it difficult 
to sustain their free institutions and 
independence and to increase their 
standard of living. The maintenance 
of their peace and genuine independ- 
ence rests largely upon their mutual 
cooperation and sustained common 
effort.” (Report No. 935, Senate Com- 
mittee on S. 2202, page 45.) The 
House Committee on Foreign Affairs, 
with identity of purpose, stated that 
“primary emphasis” must be placed 
“on encouraging the .participating 
nations to help themselves and each 
other”, and that “the success of the 
program rests upon the willingness 
and good faith of these countries in 
carrying out their pledges” to that 
end. 


ERP Seeks To Maintain 
or Restore Sound Economies 


The maintenance or restoration of 
economic conditions in which free 
enterprise can play its part is one of 
the important objectives of the 
European Recovery Program. Meas- 
ures of economic development and 
the conditions of the use of capital in 
developing natural resources, are 
matters which call for specific pro- 
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grams of cooperation among partici- 
pating countries and between each 
participating country and the United 
States. Each one of these elements of 
a program of economic cooperation 
involves some regulatory aspects com- 
parable in many respects to domestic 
national laws and regulations affect- 
ing trade, industry and commerce. 
The essential difference, of course, is 
that on the international level the 
program turns upon agreements and 
undertakings voluntarily assumed by 
equals. 

Domestic legislation and regula- 
tions are not merely compatible with 
the rights of individual liberty and 
enterprise which we cherish, but they 
are essential to assure those condi- 
tions which permit maximum free- 
dom to all. They, are consistent with 
—indeed, they recognize and protect 
—the genuine “sovereignty” of the 
individual. In the same sense, the co- 
operation envisaged by the European 
Recovery Program is consistent with 
and protective of the true sovereignty 
of the participating countries. 


lronical Nature of the Attack 
on ERP by the Russians 


There is considerable irony in the 
fact that an attack should be 
launched upon this program by the 
opponents of European 
adopting as their propaganda theme 
the charge that the program conflicts 
with the concept of territorial sover- 


recovery, 


eignty. It is indeed striking that 
Martens, a Russian writing in 1883, 
correlated the degree of mutual de- 
pendence of states to their level of 
civilization and education, while the 
representatives of the Russia of 1948 
assail unremittingly a practical pro- 
gram designed to adjust “mutual de- 
pendence” to the even more civilized 
terms of “mutual cooperation and 
common effort”. 

An answer to the apparent para- 
dox may be found in the communist 
dogma and ritual. Martens, with 
sincere regard for genuine independ- 
ence and sovereignty, realized that as 
sovereign states 
would, in growing measure, come to 


progressed, they 


depend on one another “in fulfilling 
their essential duties”. The commu- 
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nist dogma, which of course rejects 
the concept of the genuine independ- 
ence and sovereignty of states, attacks 
the European Recovery Program be- 
cause, from the standpoint of that 
dogma, the program threatens to 
maintain or restore conditions in 
which genuine independence and 
sovereignty can endure. The insin- 
cerity of the communist assault is 
even clearer from another analysis. 


Russia's Familiar ‘‘Imperialism”’ 
Objections Only Convenient Devices 


Attacks upon the European Re- 
covery Program have usually been 
keynoted by the theme “American 
imperialism”. A former leading 
member of the Politburo, the late A. 
A. Zhdanov, characterized the pro- 
gram as aimed at “the economic 
enslavement of the European coun- 
tries”. At its first meeting, the Mos- 
cow-dominated Cominform declared: 
“The Truman-Marshall Plan is only 
a constituent part, the European sub- 
section, of a general plan for the 
policy of global expansion proposed 
by the United States in all parts of 
the world.” 

Marshal Stalin, as was true of 
Lenin before him, has always spoken 
of “imperialism” as the basic condi- 
tion of capitalism, The international 
relations and mechanisms of demo- 
cratic states are viewed by communist 
doctrine as embodying “inherent con- 
tradictions” leading to strife and de- 
cay. These “contradictions” have been 
frequently referred to by the com- 
munists as “imperialism”. The term is 
loosely used and generally in a pure- 
ly propaganda sense. Lenin called 
imperialism “moribund capitalism”, 
and Stalin, writing in 1932, pro- 
claimed that capitalism had “grown 
into imperialism”. He concluded 
that the “whole system of imperialist 
world economy” formed an “integral 
unit”, which must be opposed by the 
“united world front of the revolu- 
tion” in all countries. It is to be 


noted that this was written in 1932, 
a good many years prior to the 
development of the so-called “Tru- 
man-Marshall Plan”. Presumably at 
that time our program of “economic 
enslavement” of Europe was based 





Ernest A. Gross is well-qualified to give 


lawyers an analysis of the European 
Recovery Program. He has been legal 
adviser of the Department of State since 
August, 1947; before that he served as a 
special assistant to the Assistant Secretary 
of State for Occupied Areas. He was 
assistant legal adviser for the Depart- 
ment of State in 1931-33, and later held 
positions with the National Graphic Arts 
Commission, the NAM, the NLRB, and 
again with the State Department. 





upon the absence of a recovery 
program. 

It is quite clear that the concept 
of “imperialism”, in the communist 
dictionary, is merely a convenient 
device adopted for the purpose of 
characterizing the international rela- 
tions of democratic capitalist soci- 
eties. The so-called “contradictions” 
of capitalism are actually in essence 
no more than the competitive ma- 
chinery of the middle of the road, 
libertarian system. The abhorrence 
with which this is viewed by com- 
munist dogma is nowhere better 
shown than by the almost psycho- 
pathic hatred with which the com- 
munists view “reformists” and “lib- 
erals”. Stalin has written, with dis- 
dain: “To a ‘reformist’ reforms are 
everything while revolutionary work 
is just something to talk about; a 
diversion.” Stalin quoted, with ap- 
probation, a statement by Lenin that 
a certain interpretation which had 
been made of the revolution in Rus- 
sia was “to distort Marxism beyond 
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recognition, to debase it, to substi- 
tute liberalism in its stead” (italics 
added). It is a fair question whether 
the attack upon the European Re- 
covery Program does not fundamen- 
tally reflect the communist view- 
point that the program is an attempt 
to support “liberalism”, to the “de- 
basement” of Marxism. 


Careful Weighing of Complexities 
in Adoption of ERP 


Now, it will be perfectly clear that 
the development of a program of 
the complexity of the European Re- 
covery Program was a challenge to 
the ingenuity and good faith of its 
many sponsors. What John Foster 
Dulles referred to as the “basic diffi- 
culties resulting from the multiplic- 
ity of separate sovereign states” (tes- 
timony before Senate Foreign Rela- 
tions Committee, January 20, 1948) 
were weighed in the balance along 
with the equally pertinent fact that 
these “highly developed sovereign 
nations” would be “properly resent- 
ful of any interference from the out- 
side in their internal affairs’. (Re- 
port of Senate Foreign Relations 
Committee on S. 2202, page 44.) 

It is difficult to imagine that any 
single governmental program (as dis- 
tinguished from the collection of 
programs which comprises the mas- 
sive group effort in a total war) ever 
received as much coordinated 
thought, care and plain hard work 
in its preparation, development, 
presentation to the Congress and 
consideration by the Congress. The 
small number of private and Con- 
gressional opponents of the program 
never were able justly to deny the 
magnificence of the effort or the rep- 
resentative number and diversity of 
participants. The Senate Foreign Re- 
lations Committee, made this ap- 
praisal in its report on the bill: 

As in the case of the Foreign Aid 
Act, the Committee was greatly im- 
pressed with the thorough documenta- 
tion which was available during its 
examination of the European Recov- 
ery Program. It is probable that no 
legislative proposal coming before the 
Congress has ever been accompanied 
by such thoroughly prepared docu- 


mentary materials. In addition to the 
extensive documents submitted by the 





Department of State, the reports of 
the Paris Conference of the CEEC 
countries, the Nourse, Krug, and Har- 
riman reports, the handbook on the 
European Recovery Program prepared 
by the staffs of the Senate Foreign Re- 
lations Committee and the House For- 
eign Affairs Committee, the special 
report of the Brookings Institution, 
and the numerous reports of the 
House Select Committee on Foreign 
Aid were all available. (Report of 
Senate Foreign Relations Committee 
on S. 2202, page 4.) 


Legal and Institutional 

Framework of the Act 

The challenge had to be met both 
by substantive and procedural de- 
vices and adjustments. Illustrations 
of each may be of interest to the 
Bar of the United States as showing 
the legal and institutional framework 
upon which the program is built. 
This is what distinguishes the Euro- 
pean Recovery Program from its an- 
tecedent relief programs. 

The three basic documents or sets 
of documents which comprise the 
framework of the European Recov- 
ery Program are: (1) the Economic 
Cooperation Act of 1948 (Public 
Law 472; 80th Congress); (2) the 
Convention for European Economic 
Cooperation (the general obligations 
of which are set forth in Appendix 
I to this article); and (3) the bilat- 
eral agreements executed by the 
United States government and each 
of the participating countries. (Sum- 
mary of the agreement with Italy, 
which is closely similar to the other 
agreements, is set forth in Appendix 
II of this article.) 

The general scheme is that the 
bilateral agreements parallel the 
Convention for European Economic 
Recovery which was signed in Paris 
by the participating countries on 
April 16, 1948, and establish the 
framework of relationships with the 
United States within which assistance 
under the program will be provided. 
The general scope of the undertak- 
ings embodied in the bilateral agree- 
ments follow the provisions of Sec- 
tion 115(b) of the Economic Co- 
operation Act. The resultant net- 
work of mutual pledges, coupled 
with bilateral undertakings, reflect 
in an almost dramatic manner the 
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scheme of self-help and mutual aid 
which underlies the entire concept. 
Although the participating countries 
of Europe set for themselves ambi- 
tious and vigorous production goals, 
they did not lose sight of the fact 
that the problem was not merely one 
of Europe and the American conti- 
nent; it also involved the problem 
of the balance of the whole world 
economy. 


Pacts Make Clear That ERP 
Is a Voluntary Effort 


Lest the multilateral pledges ex- 
changed by the participating coun- 
tries might become a mere set of 
promises unrelated to the assistance 
to be provided by the United States, 
the Economic Cooperation Act makes 
it clear that the provision of assist- 
ance results from the pledges ex- 
changed in Paris and is contingent 
upon the continued efforts of the 
participating countries to accomplish 
a joint recovery program through 
multilateral undertakings and estab- 
lishment of a continuing organiza- 
tion. (Economic Cooperation Act, 
Section 115(b).) It is important to 
observe that out of respect for the 
fact that we are dealing with sover- 
eign states, juridically equal amongst 
themselves and with us, the legisla- 
tion adopted by the Congress does 
not purport to prescribe what con- 
ditions are to be included in the 
multilateral agreement of the Euro- 
pean countries. As the Senate Foreign 
Relations Committee pointed out in 
its report (page 44) the undertakings 
were voluntarily assumed by the par- 
ticipating European countries upon 
their own initiative and “in no sense 

(Continued on page 1158) 





1. (1) Restoration of prewar bread-grain produc- 
tion and of an intensive livestock economy. 

(2) Increase of coal production to 584,000,000 
tons yearly, an increase of 30,000,000 tons above 
the 1938 level. 

(3) Expansion of electricity output by nearly 
70,000,000,000 kilowatt-hours and an increase of 
generating capacity by 25,000,000 kilowatts, which 
is two-thirds above prewar. 

(4) Development of oil-refining capacity to 21, 
times prewar. 

(5) Increase in crude stee! production to 55,- 
000,000 tons yearly, or 20 per cent above prewar. 

(6) Expansion of inland transport to carry 25 per 
cent more than prewar. 

(7) Rehabilitation and restoration of the mer- 
chant fleets of the participating countries. 

(8) Supply from European production of most of 
the capital equipment needed for these expansions. 
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Tue LEGACY OF SACCO AND 
VANZETTI. 
and Edmund M. Morgan (with an in- 
troduction by Arthur M. Schlesinger). 
New York: Harcourt, Brace and 
Company. 1948. $6.00. Pages’598. 


By G. Louis Joughin 


That the issues raised by this fa- 
mous case did not die with the execu- 
tion of Sacco and Vanzetti twenty- 
one years ago is amply demonstrated 
by this comprehensive book. The 
Legacy of Sacco and Vanzetti is proof 
of unusual collaboration between 
Edmund M. Morgan, Royall Profes- 
sor of Law at the Harvard Law 
School, and G. Louis Joughin, Pro- 
fessor of Literature formerly at the 
University of Texas and now on the 
staff of the New School for Social 
Research. Professor Morgan is the 
author of that portion of the book 
which examines in detail evidence 
produced for and against Vanzetti at 
the Plymouth trial and for and 
against both men at the more famous 
Dedham trial. He follows the record 
through all the various motions for 
a new trial and appeals, finally ex- 
amining the so-called Lowell Com- 
mittee’s investigation and 
That Professor Morgan’s analysis is 


repo! ‘. 


masterly will hardly come as a sur- 
prise to any member of the Bar. 
Regardless of the guilt or innocence 
of the accused, no lawyer who reads 
this account, unless he be hopelessly 
prejudiced, can believe the men had 
a fair trial; indeed one is tempted 
to say that this dispassionate mar- 


shalling of the evidence raises in the 
mind of one who reads it closely an 
overwhelming doubt that either Sac- 
co or Vanzetti had the slightest con- 
nection with the acts charged against 
them save one; they were self-con- 
fessed anarchists—if that be an “‘act” 
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for which men, under our laws at 
least, are tried for their lives. 

Quite as a by-product, Professor 
Morgan’s section of the book dealing 
with the prosecuting attorney’s han- 
dling of the evidence, especially his 
cross-examination of Sacco concern- 
ing his radical beliefs, serves as a re- 
minder to all lawyers that the tools 
of our profession must be used with- 
in the framework of ethics assumed 
but nowhere spelled out in our rule 
books. He says: 

The reader puts down the story of 
the trial with the feeling of one who 
has witnessed a game between con- 
testants of unequal ability, a game in 
which the victor has won by superior 
skill in technique, a game in which 
the spectator must despise the victor 
for having played unfairly, in viola- 
tion of the spirit of the rules while 
keeping within their letter as inter- 
preted by an incompetent umpire and 
referee. And then comes the sickening 
realization that the story is not the 
story of a game but of a trial for mur- 
der, a trial upon the result of which 
depended the lives of two men. 

Much has been said of Sacco’s and 
Vanzetti’s ignorance of this country’s 
ways at the time of their arrest, 
though it must be confessed they be- 
came thoroughly familiar with the 
ways in Massachusetts—at least in the 
*twenties—before seven years were up. 
One by-product of this ignorance is 
to be seen in the selection of counsel 
for the men. Their friends chose 
an out-of-state lawyer, whose chief 
claim to fame was “‘as a labor defense 
expert, particularly devoted to the 
service of the IWW”, a man who by 
his manners and demeanor immedi- 
ately aroused the antipathy of the 
trial judge, the counsel assisting in 
the defense, and (one may presume) 
the jury. In analyzing the use or lack 
of use made by the defense of much 








of the evidence, Professor Morgan 
characterizes it as “inept” and “‘bung- 
ling”. There is strong reason to be- 
lieve that had the defendants been 
represented by competent counsel, in 
spite of the hostility of the judge and 
the atmosphere of hysteria present in 
the Dedham courthouse, they would 
nevertheless have been acquitted and 
the world would never have heard of 
either. 

Professor Morgan confines himself 
strictly to the printed record, and 
from it he draws the conclusion that 
Sacco and Vanzetti were the ‘‘victims 
of a tragic miscarriage of justice”. 
He wisely and properly resists the 
temptation, especially when dealing 
with Judge Thayer’s alleged preju- 
dice, to seek anything outside the 
record. In this connection, he makes 
the following interesting comment: 

One who forms his opinion from 
the reading of any record alone is 
prone to err, because the printed page 
fails to produce the impression or 
convey the idea which the spoken 
word produced or conveyed. The 
writer has read charges to the jury 
which he had previously heard de 
livered, and has been amazed to see an 

oral deliverance which indicated a 

strong bias appear on the printed page 

as an ideally impartial exposition. 

This reviewer states that there was 
a world of difference in what was 
conveyed by words the equivalent of 
“objection sustained” when spoken 
by Judge Thayer to the prosecuting 
attorney and in what was conveyed 
by words the equivalent of “objec- 
tion overruled” when addressed by 
the same judge, after a long pause, a 
meaningful glance at the jury and 
in a tone of contempt, to counsel 
for the defense. 

One puts down this book not only 
with the unpleasant feeling that Sac- 
co and Vanzetti were the victims of a 
“sick society”, but also that all the 
“breaks” were against them, includ- 
ing the rules of procedure then in 
force in Massachusetts. Illustrative 
of this was the manner in which the 
motion for a new trial, based on the 
alleged prejudice of the trial judge, 
had to be argued. Until 1910 capital 
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cases were tried by two or more 
judges; in that year 
The judicial system had _ been 
changed to provide one judge of the 
Superior Court and limitation of ap- 
pellate review to “a matter of law ap- 
parent upon the record”. 
We therefore see the discouraging 
and depressing spectacle of a motion 
for a new trial of a capital case, 
based on strong evidence of the trial 
judge’s prejudice, argued before that 
very judge. It should be noted that 
in 1927 (the year Sacco and Vanzetti 
were executed) the Massachusetts 
Judicial Council recommended a 
change of procedure, which in 1939 
the Legislature finally accepted, by 
providing that on appeal of a capital 
case the whole case should be trans- 
ferred to the Supreme Judicial Court, 

for its consideration of the law and 

the evidence, and the Court may order 

a new trial if satisfied that the verdict 

was against the law or weight of the 

evidence or because of newly discov- 
ered evidence or for any other reason 
that justice may require. 
Thus in only twenty-nine years of the 
entire history of Massachusetts could 
procedures that proved so futile in 
this case have been followed in that 
State. 

Professor Joughin’s section of the 
book covers a vast amount of ground, 
and after recapitulating the history 
of the case, both from within and 
without the printed record, goes on 
to consider the impact of the case on 
our society, including its effect on 
literature. One does not have to 
agree in every instance with Professor 
Joughin’s critical appraisal of the 
verse, plays, and novels evoked by the 
case to agree with his central thesis 
that, 

The literature which emerges from 
the Sacco-Vanzetti case offers a valu- 
able kind of social criticism written 
from a specific point of view, and it is 
also, in many instances, worth read- 
ing for its artistic worth. 

He finds, with one or two exceptions, 
that the verse is not of great merit, 
and that the plays, especially Max- 
well Anderson’s Gods of the Light- 
ning and Winterset, show artistic 
merit as well as knowledge of the 
case. Of the many novels inspired in 
whole or in part by this case, he de- 
votes greatest attention to Upton Sin- 


clair’s Boston, which to his mind re- 
flects a very close study of the facts 
and personalities involved. Professor 
Joughin concludes that the legacy of 
Sacco and Vanzetti to literature was 
faith in the ultimate victory of mo- 
rality over prejudice and oppression. 

In this section of the book are also 
to be found two extremely interesting 
chapters: the first, with a certain 
irony, entitled “The Murderers”; 
the second, “The Mind and Thought 
of Vanzetti”. These chapters tell us 
about the men as personalities; the 
second, as its title implies, is devoted 
to an examination of Vanzetti’s philo- 
sophy, and quotes copiously from his 
letters. As the men’s personalities 
emerge—Sacco an affectionate, sim- 
ple, somewhat stubborn man; Van- 
zetti, humble, diligent, kindly, reflec- 
tive, and gifted with passionate elo- 
quence—it is exceedingly difficult for 
a fair-minded person to place these 
men in the role of cold-blooded mur- 
derers, whose only motive was rob- 
bery (no evidence having been ad- 
duced tracing any of the payroll 
money to either of the men). 

Other figures—such as Governor 
Alvan T. Fuller of Massachusetts and 
President A. 
Harvard—walk through these pages, 


Lawrence Lowell of 


and in classifying the roles played 
by them in “the events [which] were 
moving with the classical inevit- 
ability of the Phaedo” the most 
charitable thing that can be said 
about them is, perhaps, in Professor 
Joughin’s words, that “our culture 
lashed out blindly and, in killing the 
men, wounded itself deeply”. 

In passing, it should be noted that 
the authors have documented their 
work with thirty-seven pages of chap- 
ter references and a bibliography of 
twenty-three pages. 

In his introduction, Arthur M. 
Schlesinger says: 

Probably most Americans following 
the, case at the time can remember 
where they were and just what they 
were doing when word first reached 
them that Sacco and Vanzetti had lost 
their last chance of escaping death. 
So indelible was the impression that 
it is common testimony that only two 
occurrences in recent years have made 
a comparable impact on the public 
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mind: the assault on Pearl Harbor and 

the sudden death of President Frank- 

lin Roosevelt. 
The above quoted words indicate the 
need we have for such a book as 
The Legacy of Sacco and Vanzetti. 
That it will change the now fixed 
opinions of many of an older gener- 
ation seems doubtful; its mission, one 
must hope, is to save the present and 
future generations from repeating 
the grievous blunders of their fore- 
fathers. 

CHARLES G. THOMPSON 

New York City 


Lincotn’s HERNDON. By 
David Donald. New York: Alfred 
A. Knopf. 1948. $5.00. Pages 392, 
XX1t1. 

It was a perfect weekend for 
reading. The big-mouth bass were 
not striking; we were on the eastern 
edge of the Mississippi flyway and 
only a few southbound mallards now 
and then straggled by. So I sat on 
the veranda that overlooks the 
cypress-studded lake—the quietude 
broken only by occasional wood- 
land and water sounds—and lost 
myself in another Lincoln book.? 

I am unwilling to concede that 
ideal reading conditions are respon- 
sible for my judgment that Mr. 
Donald’s is one of the most fascinat- 
ing of the many Lincoln books that 
I, not a neophyte of the Lincoln 
cult, have ever read. 

It was begun at the suggestion of 
Professor J. G. Randall, one of the 
leading students of 
Lincoln, and is based upon original 


present-day 


sources. It has been approved by 
other Lincoln experts: Paul M. 
Angle, W. E. Baringer, Benjamin 
P. Thomas. It is, Carl Sandburg 
writes in his introduction, ‘the 
most extensively detailed study thus 
far produced in relation to the 
credibility and _ responsibility of 
the paradoxical, hifalutin, abrupt, 
whimsical, corn-on-the-cob, owlish, 
temperamental, convivial, forlorn, 
transcendental, lonely, reverent, elo- 





1. There are 3958 Lincoln titles listed in Jay 
Monaghan's Lincoln Bibliography. ‘‘Since 1865 
on an average of fifty books have been pub- 
lished each year about the Martyr President." 
(page 368) 
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quent Bill Herndon”. 

Herndon was an intimate of 
Lincoln during a large part of what 
to many is the most interesting, 
although not the most important, 
period of Lincoln’s life—the portion 
that he spent in Springfield until 
the time he left for his inaugura- 
Whether it is Lincoln in 
the Great Cham in 
London, every refulgent personality 
has his circle, each member of which 
is illumined for posterity.? If one of 
this circle writes of the center a 
biography based largely upon per- 
sonal knowledge, this is all the more 


tion. 
Illinois or 


true. No one who would know Dr. 
Johnson can afford to be ignorant 
of Boswell. Even more remote is 
the possibility of neglecting Hern- 
don and _ understanding 


Herndon’s 


Lincoln. 
Lincoln is far more 
controversial than Boswell’s John- 
son; indeed, it is one of the most 
controversial biographies ever writ- 
ten. Moreover, it is an _ essential 
source book to probably a greater 
extent than is Boswell’s Johnson.* 
If Boswell’s manuscript had been 
destroyed before publication a defin- 
itive life of Dr. Johnson could still 
have been written. This is not true 
of Herndon’s Lincoln. Without it 
the story of Lincoln’s life 
remain incomplete, regardless of the 
competence of 


would 
later biographers. 
This is not, of course, to suggest that 
Herndon’s work is infallible. It has 
never been and never will be so 
accepted. 

Partly because of its objectivity, 
the best short biography of Lincoln 
was written by an Englishman, Lord 
Charnwood. Equally 
this biography 


objective is 
of Lincoln’s law 
partner and biographer; it is by a 
Southerner, a native of Mississippi. 
It is well written. It is a delight to 
read after a scholar whose erudition 
has not spoiled his style.‘ 

These reasons suggest why Mr. 
Donald’s study has an absorbing 
interest for every Lincolnite. There 
is another obvious reason why it is 
a book for lawyers. Not only is it a 
book about one of Lincoln’s law 
partners, but about a law partner 
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who became his biographer. I have 
been tempted to challenge the say- 
ing that no man is a hero to his 
valet, but it would be difficult to 
maintain that any lawyer is a hero 
to his partner. In any event, a law- 
yer is well equipped to evaluate 
Herndon on Lincoln. 

Lincoln as a lawyer has been the 
subject of a number of books. There 
is, however, no definitive study of 
this phase of his career. If such a 
study is ever to be written here are 
new materials and dispassionate 
evaluation, especially as to the roles 
Lincoln and Herndon played in 
their partnership. 

There has been much speculation 
as to why Lincoln chose Herndon 
as his partner. When Herndon was 
asked this question he replied: “I 
don’t know and no one else does.” 
Mr. Donald gives no direct answer, 
but one is implicit in his discussion. 
John Todd Stuart and Stephen T. 
Logan had been Lincoln’s- previous 
partners. Each was than 
Lincoln and each a better equipped 


older 


lawyer; moreover, each had political 
Lincoln no doubt felt 
that he had arrived and was unwill- 
ing longer to be over-shadowed as 
a junior partner. If Lincoln was to 
head a firm he needed an associate 
whose qualities would complement 
his. Herndon was a shrewd choice. 
Lincoln was not a profound lawyer, 
and it was distasteful to him to 
explore the authorities. He was, 
however, an effective advocate before 


ambitions. 


both courts and juries, for he had 
an innate sense of justice and the 
complex 
principles of law and of convincingly 
marshaling facts—of getting at the 
root of the matter. He enjoyed life 
on the circuit—the camaraderie, the 
trials, the opportunity for advanc- 
ing his political fortunes. Herndon 
was a highly technical lawyer who 
never willingly conceded a point, 
who enjoyed collating the prece- 
dents, who did not care to ride the 
circuit and who had no conflicting 
political ambitions. 

It was for both Lincoln and Hern- 
don a satisfactory partnership. Lin- 
coln spent his last afternoon in 


faculty of simplifying 


Springfield in his office talking things 
over with his partner. When thei 
talk ended, the two men walked 
downstairs together; at the bottom 
of the steps Lincoln looked at their 
old, battered law shingle, and in a 
low voice said: “Let it hang there 
undisturbed. Give our clients to un- 
derstand that the election of a Presi- 
dent makes no change in the firm 
of Lincoln and Herndon. If I live 
I’m coming back some time, and 
then we'll go right on practicing law 
as if nothing had ever happened.” 

This first full-length portrait of 
Lincoln’s partner has other values 
than its picture of Lincoln’s law 
practice. That is only a part of the 
background; another part is the IIli- 
nois of Lincoln’s day, depicted from 
a fresh viewpoint. Most important— 
a faithful portrait of Herndon, as 
this is, reveals the character of Lin- 
coln’s biographer and enables us 
better to understand and appreciate 
his biography. Indeed, the Herndon 
that emerges from this study is a 
sure guide to an accurate interpre- 
tation of his book. 

Herndon was born in Kentucky 
but left that state before he was old 
enough to acquire a Southern accent. 
While he lived on the Illinois fron- 
tier, he was far from typical of that 
region. His outlook ‘was toward 
New England: he corresponded with 
Charles Sumner and Theodore Park- 
er, and was alternately snubbed and 





2. Cf. review of Berry and Lincoln, Frontier 
Merchants: The Store That ‘'Winked Out'’, by 
Zarel C. Spears and Robert S. Barton, 34 A.B.A.J. 
570; July, 1948. 

3. Herndon rendered two great services to 
Lincolniana: (1) in collecting immediately after 
Lincoln's death the recollections of Illinoisans 
who knew Lincoln, and (2) in recording his own 
recollections of Lincoln. With’ this material at 
their disposal better equipped biographers have 
been able to neglect Herndon's other writings 
about Lincoln. 

4. Our own 
retort courteous. 

5. ‘For the most part his biographers have 
said a few words about the musty office, have 
noted the distinctive features of life on the 
circuit in the old Eighth Judicial District, and 
have concluded with an account of three or four 
cases of dramatic interest." (page 34) Mr. 
Donald mentions Whitney's Life on the Circuit, 
Richards’ Abraham Lincoln: The Lawyer-States- 
man, Hill's Lincoln the Lawyer and Woldman's 
Lawyer Lincoln. There are also monographs by 
Paul M. Angle, Harry E. Pratt and Benjamin P. 
Thomas. Cf. Townsend's ‘‘Lincoln's Law Books’’, 
15 A.B.A.J. 125; March, 1929, and review of 
Smith's Abraham Lincoln, an Illinois Central 
Lawyer, 31 A.B.A.J. 587; November, 1945. 
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patronized by them. He was an 
omnivorous reader who did not di- 
gest his reading and who accorded 
sanctity to the printed page. He was 
not only an abolitionist and a free 
thinker, but addicted to all kinds of 
isms. He was a lawyer who hated 
the law but who was ever an advo- 
cate, utterly lacking in any judicial 
qualities. He detested Lincoln's 
wife, whom he considered a snob and 
a shrew. He had an exaggerated 
notion of his influence on Lincoln. 
He was an amateur psychoanalyst 
who delighted in supplying motives 
for others. He was not in any sense 
Lincoln’s adviser nor even his con- 
fidant after Lincoln’s nomination.® 
His controlling purpose in his biog- 
raphy was to show how Lincoin rose 
to greatness from sordid surround- 
ings. He was truthful although he 
wrote many things that were not true. 

Learning these facts about the 
character of the witness, we are able 
to weigh his testimony—to accept 
parts of it and to reject others. When 
Herndon tells of incidents or events 
in which he participated or which 
he witnessed, we accept his state- 
ment,’ with due allowance now and 
then for a failing memory or con- 
tradiction by other testimony. When 
he writes that he was told by Lincoln 
that his mother was illegitimate, we 
find no reason to doubt him. When 
we scrutinize the story of Ann Rut- 
ledge, we find that it is based largely 
upon the tales of old gossips and 
suspect that in giving it currency 
Herndon was motivated by his dis- 
like for Mary Lincoln. This is true 
of the story of Lincoln’s alleged 
failure to appear at his wedding. 
Herndon’s “dung-hill theory’’® ex- 
plains his over-emphasis upon the 
crudity of Lincoln’s early surround- 
ings, upon the “shiftlessness” of Lin- 
coln’s father,® and the doubt cast 
upon Lincoln’s legitimacy.’° Hern- 
don’s statements as to Lincoln’s 
thoughts and religion during the 
time the two were closely associated 
are interesting only as conjectures. 
The story of Lincoln after his nomi- 
nation is valueless, for Herndon had 
during that time no association with 
Lincoln, did not examine the sources 


and, if he had, was not competent to 
evaluate them.1! 

These are the conclusions at which 
almost every unbiased reader will 
arrive. They are also Mr. Donald’s 
conclusions. Although they are more 
elaborately supported, they do not 
materially differ from the judgments 
of Benjamin P. Thomas’ Portrait 
for Posterity'*—a study of Lincoln’s 
biographers—nor from Paul M. 
Angle’s A Shelf of Lincoln Books— 
a critique of the biographies of 
Lincoln. 

Mr. Donald emphasizes one merit 
of Herndon’s biography not usually 
mentioned—its literary excellence. 
The style is racy and colloquial, the 
pace frequently breezy. There is “a 
flair for words, a gift for the telling 
phrase”; the “power of vigorous de- 
scription”. Here is a compelling rea- 
son why “the folklore Lincoln is 
essentially Herndonian in origin”. 

Mr. Donald’s final sentence de- 
scribes Herndon as “myth-maker and 
truth-teller”. At the time of Hern- 
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don’s death, one writer suggested 
that an appropriate epitaph would 
be “Gone To Meet Lincoln”. The 
arrival of “Billy”, frail but faithful, 
would not have been unwelcome to 
“Mr. Lincoln”.1% 
WALTER P. ARMSTRONG 

Memphis, Tennessee 


Tue ROOSEVELT COURT. By 
C. Herman Pritchett. New York: 
The Macmillan Company. 1948. 


$5.00. Pages xvi, 314. 

The subtitle of this book by a 
political scientist who regards “law 
as too important a matter to be left 
to the lawyers”, is “A Study in Judi- 
cial Politics and Values”. The title is 
shorthand for “The Supreme Court 
as Reconstituted and Redirected by 
President Roosevelt’s Appointees”. 
The period covered is from 1937 to 
1947. For the author, who notes a 
swing to the right in several fields, 
makes a guess at the moment of writ- 
ing that “the Roosevelt Court came 
to an end on that Thursday in 





6. Herndon saw Lincoln alive only one time 
after 1861. 

7. ‘The heart of the Herndon-Weik biography 
is its brief, vivid glimpses of Lincoln on the 
platform, in the law office, in the courts, walking 
Springfield's muddy streets. There are bits of 
description which have the precision of a Brady 
photograph: Lincoln bursting into vuproarious 
guffaws at the recitation of Flora McFlimsey's 
perplexities over ‘Nothing to Wear’; the future 
President ‘stalking towards the market-house, 
basket on arm, his old gray shawl wrapped 
around his neck, his little boy Willie or Tad 
running along at his heels asking a thousand 
boyish questions’; the circuit lawyer sleeping 
in a short hotel bed with enormous feet and 
bare shins projecting over the footboard."’ 
(page 351) ‘ 

8. ‘The chief object of the biography was to 
trace Lincoln from the ‘stagnant filthy pool’ of 
his origins to his inauguration, ‘leaving him a 
grand figure standing up against the clear deep 
blue sky of the future.’ "’ (page 362). Ida M. 
Tarbell was one of the first to point out that 
the frontier life of Lincoln was by no means as 
drab and depressing as Herndon pictured it. As 
Lord Charnwood put it, Herndon's was always 
“the task of substituting for Lincoln's aureole 
the battered tall hat'', Charnwood's Abraham 
Lincoln (page 102). It has been suggested that 
Herndon wrote down Lincoln because of Lincoln's 
failure to give his partner a federal appoint- 
ment. There is no evidence of this. 

9. Recent research has revealed that Thomas 
Lincoln was a fairly substantial citizen. 

10. New evidence removes the doubt gs to 
Lincoln's legitimacy. The latest evidence is a 
letter found in the recently opened Robert Todd 
Lincoln Collection in the Library of Congress: ‘‘In 


1849 Thomas Lincoln became seriousiy ill, and 
his stepson, John D. Johnston, wrote an urgent 
note to Abraham Lincoln. ‘Dear Brother,’ 


Johnston began in his illiterate scrawl, ‘l hast to 


inform you that father is yet a Live & that is all 
& he Craves to See you all the time & he wants 
you to Come if you ar able to git hure, for you 
are his only Child that is, of his own flush & 
blood & it is nothing more than natere for him 
to crave to see you. . .' "’ (page 357) 

11. “‘The section of Herndon’s Lincoln describ- 
ing the assassination was written by a literary 
hack, Gertrude Garrison."’ (page 352) 

12. Reviewed in 33 A.B.A.J. 1200; December, 
1947. 

13. An interesting chapter in Mr. Donald's 
book tells the story of the Herndon biography. 
Herndon sold a copy of his Lincoln data to 
Ward Lamon, who used it in publishing a 
biography of Lincoln, ghost-written by Chauncey 
F. Black, a son of Jeremiah S. Black, Buchanan's 
Attorney General. Chauncey F. Black deliberately 
smeared Lincoln. Later, by chance Herndon came 
into contact with Jesse W. Weik, who wrote the 
Herndon book based upon Herndon's original 
record and letters from Herndon. Although Weik 
did the writing, essentially the book is 
Herndon's. It is based upon the Herndon record; 
Herndon supplemented this record with a spate 
of letters to Weik. Herndon read and edited the 
proof. 

Herndon's Lincoln was originally published by 
Belford-Clarke Company, of whom it is slight 
dispraise to say that Herndon and Weik would 
have been more fortunate if they had succeeded 
in obtaining another publisher. 

Scribners tentatively agreed to publish a second 
edition but, because of Robert Todd Lincoin's 
disapproval, reneged. D. Appleton & Company 
took over and a two-volume edition, with minor 
expurgations, appeared with the Appleton 
imprint in 1892. 

One of the vivid memories of my Mississippi 
boyhood is of the furtive glance of the book- 
agent who sold me an ‘‘unexpurgated"’ copy of 
Herndon’s Lincoln. 
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March, 1947, when the John L. Lewis 
decision was handed down”. 

The book elaborates the author’s 
previously published charts, graphs 
and tables of dissents in articles ap- 
the 
analysis of conditions and_ trends 
Mr. Prichett ad- 
the 


plying statistical methods to 
within the Court. 
mits limitations of statistical 
method in such a field of inquiry. 
He is also conscious of the fact that 
his concentration on non-unanimous 
decisions may be open to objection. 
But his position is that “a unanimous 
opinion is a composite and quasi- 
anonymous product largely valueless 
for purposes of understanding the 
values and motivation of individual 
justices”. Certainly he is right when 
he says that “the fact of ,lisagreement 
that the 
the Court are operating on different 


demonstrates members of 
assumptions, that their inarticulate 
major premises are dissimilar, that 
their value systems are differently 
constructed and weighted, that their 
political, economic and social views 
contrast in important respects”. 

Charts showing the number of 
times the various justices dissented 
in company with each of their col- 
leagues and a tabular presentation 
on a percentage basis of agreements 
and disagreements among the jus- 
tices reveal a marked decline after 
1941 in the cohesiveness of the judi- 
cial bloc on the right, and later on 
the left. Helpful as tables and charts 
are, as the author points out, they 
“do not throw any light upon the 
values in terms of which the justices 
have been making their decisions, 
nor do they afford any explanation 
of judicial motivation”. 

It is in his analysis of alignments 
in particular fields such as commerce, 
labor, civil liberties, criminal prose- 
cutions, federal power versus state, 
“judicial abdication or self-restraint” 
with respect to administrative bodies 
as well as legislation, that this book 
has its greatest value. Illustrative are 
some of his conclusions: “Douglas 
and Black were much more positive 
libertarians in state than in federal 
cases” (page 255); “Government's 
right to intervene in a private enter- 
prise economy and labor’s right to 
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maintain itself through self-help and 


favorable government _ legislation 
stand very high in Black’s scheme 
of values” (page 258); “Murphy re- 
verses the Black-Douglas pattern in 
that he stresses individual rights 
. . His 


general leftward deviation is the 


more than economic issues. . 


same as Douglas’ on economic mat- 
ters, though his pro-labor position 
is the most extreme on the Court.... 
He votes to strike down all limita- 
tions on free speech, press, assembly, 
or religion. . . . He insists upon a 
meticulous observance of the rights 
of defendants in criminal cases... . 
Justice Rutledge is closer to Murphy 
on these individual liberty cases than 
any other member of the Court” 
(page 259). 

As to Frankfurter, his 
“various paradoxes” are examined 


Justice 


at several points: 

In spite of his expertness in admin- 
istrative law and his militant support 
for the administrative process, on some 
issues that have arisen, such as limit- 
ing the scope of judicial review, he 
has been considerably less favorable 
in this field than the Court as a whole. 
His views on labor cases, in spite of 
his early tendencies as revealed in his 
authorship of the immoderately favor- 
able Hutcheson decision, have more 
recently become decidedly unfavorable 
as compared with the Court’s average 
attitudes. Only in connection with 
state regulation and taxation does 
Frankfurter rank himself with the jus- 
tices of the left. (Page 260.) 

The author of this book, like this 
reviewer and others, refers to the 
development by the Roosevelt Court 
of “a double standard for guiding 
Legislative judg- 
ments, impregnable as they may seem 
in other fields, can be demolished 
with comparative ease by the explo- 
sive charge that civil liberties have 
been infringed” (page 92). In the 
field of economic regulation and the 


judicial review... . 


rights of persons in or to property 
(I do not say property rights) legis- 
lation has very free play but, “the 
justices of the left... . have put the 
First Amendment on a pedestal, out 
of the reach of normal principles of 
constitutional construction” (page 
280) . 

Case studies of individual living 
justices appear from time to time in 









scattered periodicals and in graduate 
theses. These are of great value in 
applying a sort of inductive method 
to those studies of the Court which 
are imperative if bench and Bar are 
to fulfill their responsibilities in con- 
structive, objective criticism of a hu- 
man institution whose proper func- 
tioning is a condition precedent to 
the maintenance of constitutional 
liberty in America. The Roosevelt 
Court gives the profession a compact, 
convenient analysis of first-rate value. 
It is, on the whole, objective, though 
occasionally a phrase indicates the 
author’s bias, or shall we say, “point 
of view”. Thus he refers to Colgate v. 
Harvey as “Sutherland’s pipe dream” 
(page 67), and doubts support for 
“Justice Roberts’ jibe that the Roose- 
velt Court has been characterized by 
‘an intolerance for what those who 
have composed this Court in the past 
have conscientiously and deliberately 
concluded’”’ (page 68). 

This book is clarifying and con- 
fusing; darkness made visible. At the 
risk of being charged with hyperbole 
it might be called a blueprint of 
chaos in the Court. Its admonitory 
point, directed to “a liberal court”, 
is that that Court “has to learn that 
its goals must be the development 
of sound principles, not the pro- 
tection of particular interests” (page 
286). Anyone who may have read 
this reviewer’s articles in recent num- 
bers of the JouRNAL will not be sur- 
prised if we applaud the admonition 
with all the vigor at our command. 


BEN W. PALMER 
Minneapolis 


Luzerty AGAINST GOVERN- 
MENT. By Edward S. Corwin. Ba- 
ton Rouge: Louisiana State Univer- 
sity Press. 1948. $3.00. Pages xiii, 210. 


Legal concepts and political prin- 
ciples have histories just as men and 
nations have their stories of birth, 
development, decline, and demise. 
Men speak glibly of “liberty”, “free- 
dom”, “inalienable rights”, but if 
they do not know the history of such 
terms they actually do not know what 
they are talking about. 

As Chief Justice Arthur T. Van- 
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derbilt says in the foreword of this 
book: 


The study of the history of Ameri- 
can liberty is complicated by the fact 
that here more than in any other 
branch of the law have words had a 
way of changing their meaning to fit 
new situations. Sometimes, however, 
old words and old doctrines fade away 
and new words, like reinforcements, 
come forward to take their place. Pro- 
fessor Corwin does not fail to keep us 
advised of such transitions. Not only 
do words and doctrines change but 
social attitudes; a Constitution de- 
signed for an age of individualism 
quite free from governmental restraints 
has been made to serve the needs of 
an interdependent society more accus- 
tomed to governmental regulation. 

Professor Corwin guides us skill- 
fully through the labyrinth of the de- 
cisions of the United States Supreme 
Court on liberty under the federal 
Constitution. We come to realize by 
the end of our journey that the course 
of decisions was by no means an in- 
evitable one. Time and place and per- 
sonalities all played their part. 

In this volume the author presents 
“as a continuous story the oldest 
theme which underlies the history of 
American constitutional law, that of 
Liberty Against Government”. At the 
outset he excludes from considera- 
tion the connotations of the word 
“liberty” which are vague and in- 
definite, such as the “ability to do 
what you want”. He excludes other 
more specific conceptions. He even 
excludes civil liberty, i.e., the free- 
dom which results to the individual 
from restraints which government 
imposes upon other individuals. 


The central theme of the book is 
“liberty” as a constitutional limita- 
tion, enforcible by courts, upon the 
legislative branch of government— 
liberty, in brief, as a juridical con- 


° cept. 


He examines the sources of such 
liberty. The chapter on “Roman and 
English Origins” is intensely inter- 
esting and worthy of thorough con- 
sideration, especially at this time. 
The author says: “So far, therefore, 
as the Constitution of the United 
States purported to be a muniment 
of human rights and liberties, its le- 
gality and its supremacy alike de- 
rived originally from belief in a law 
superior to the will of any possible 





human governors or law-makers. 
Whence came this idea of a ‘higher 
law’? Through what agencies did it 
find its way to America, to be wrought 
into the American system of consti- 
tutional law?” What to the Greeks 
was a philosophical concept was made 
a part of jurisprudence by the Ro- 
mans. But the implementation of 
the ideals and standards of natural 
law was realized in the judicial func- 
tion of Anglo-Saxon law. The opera- 
tion of the higher law as a limitation 
upon government depended upon a 
separation of the judicial function 
from other branches of government. 
and the exercise of that function by 
men specially trained and devoted 
to the service. 

Professor Corwin, unfortunately, 
refers to this professional theory and 
practice as “craft mystery”. He men- 
tions the fact that it was “not custo- 
mary for the Kings of England to sit 
in court or pronounce judgments 
themselves”; that such judgment was 
reserved “for that expertness in the 
laws which is requisite for judges”, 
and then says: “Thus the king is 
under the law, which only the judges 
know—he is, in short, under the 
judges. English liberty as an effective 
restraint on authority has its source 
in a professional, a craft mystery.” 
At another place he says: “The com- 
mon law is at once a ‘law of liberty’ 
and the peculiar property, the craft 
’ His use 
of the word “professional” is proper, 


mystery, of Bench and Bar.’ 


but “craft mystery” has a sinister sug- 
gestion; it implies something crafty 
and mysterious. It is expressive of 
that feeling of suspicion and opposi- 
tion which has long prevailed among 
some laymen. But it is unreasonable. 
It is as natural to require special 
training and devotion of men who 
are to exercise the judicial function 
as it is to require such training and 
devotion of doctors of medicine, min- 
isters of religion, teachers, mechanics, 
or athletes. 

The blessings of constitutionalism, 
government limited by law, came to 
us, as Professor Corwin points out, 
from men of the Middle Ages. They 
were men of the church, educated 
and trained in the Roman civil law. 





“Books for Lawyers” 


It was due to their learning, inde- 
pendence, and consecration to public 
service that they were able to amal- 
gamate the ideals and standards of 
jus naturale and the rights and re- 
sponsibilities of feudal custom into 
the common law. Judicial review is 
the very essence of constitutionalism, 
and the efficient exercise of judicial 
review depends upon men consecrat- 
ed to the service, “a priesthood of 
justice”, to use the words of John 
Wigmore. 

Professor Corwin points out how 
the true doctrine of constitutionalism 
became modified in England. The 
opposition to the arbitrary power of 
the Crown finally prevailed through 
the efforts of Parliament; but Parlia- 
ment then made the mistake of as- 
suming that absolute power rested 
in it. Judicial review was limited by 
the sovereignty of Parliament. But 
the revolt in America was directed 
against Parliamentary absolutism. 
The colonists based their opposition 
upon the principles of Bracton, For- 
tescue, and Coke, who voiced the 
philosophy of the Middle Ages with 
its restraints upon all agencies of 
government. When James Otis af- 
firmed in the famous Writs of As- 
sistance case that “As to acts of Par- 
liament: An act against the Consti- 
tution is void: an act against Natural 
Equity is void,” John Adams said: 
“Then and there the child Independ- 
ence was born.” And Professor Cor- 
win remarks: “He might well have 
added that then and there American 
constitutional law was born.” The 
author analyzes the cases of the Su- 
preme Court dealing with privileges 
and immunities, due process, police 
power, the test of reasonableness, and 
others bearing upon the use of the 
judicial power to restrain what Jus- 
tice Peckham referred to as any “un- 
reasonable, unnecessary, and arbi- 
trary interference with the right of 
the individual to personal liberty”. 

The book sounds a warning against 
the tendency in America of cham- 
pions of popular government to make 
the same mistake as the Parliamen- 
tarians of England. In recent years 
there has been a tendency to magni- 
fy popular sovereignty, limit judicial 
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review, and consider that majority 
government is vested with absolute 
power. In the last chapter Professor 
Corwin says: “It is easy to imagine 
in the light shed by current ideolo- 
gies that the demands upon the leg- 
islative power, national and state, 
might so multiply in behalf of ‘the 
common man’, whose century this is 
said to be, that the notion of liberty 
against government and its imple- 
ment, judicial review, would be 
gradually but inexorably crowded to 
the wall.” History teaches that unre- 
strained democracy has always led 
directly to dictatorship. 

In the appendix Professor Corwin 
reprints a very pertinent review by 
him of Professor McIlwain’s Consti- 
tutionalism: Ancient and Modern. 
He concludes his review with the fol- 
lowing tribute to Professor McIlwain: 

Needless to say, we find in these 
pages the same wealth of learning, 
the same close reasoning, and the 
same power to invest the subject with 
interest which distinguish all Profes- 
sor Mcllwain’s writings, and make 
them an unfailing source of intellec- 
tual stimulation to his readers. 


The same may be said of Professor 
Corwin and his book. 


RosBeErRT N. WILKIN 


United States District Court 
Cleveland 


Tue JUDICIAL FUNCTION 
AND INDUSTRIAL AND INTER- 
NATIONAL DISPUTES. By Rob- 
ert N. Wilkin. Charlottesville, Vir- 
ginia: The Michie Company. 1948. 
$2.75. Pages 91. 

“Freedom,” writes that ardent 
scholar, United States District Judge 
Wilkin, of Cleveland, Ohio, “does 
not grow on trees... 

“Nor does it descend like manna 
from heaven... 

“It is the work of informed and 
devoted minds... 

“It is not the mere absence of re- 
straint. That is anarchy... 

“Freedom exists in and is main- 
tained by the LAW properly ad- 
ministered. We talk of democracy 
but in the last analysis the thing 
that affords us our freedom and our 
way of life is constitutionalism.” 
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Prose arrangement and capitals 
are liberties taken by the reviewer 
to set off the soul of Judge Wilkin’s 
new book, the thematic content of 
which is in elaboration of these 
words. Judge Wilkin prepared this 
work as three lectures at the Uni- 
versity of Virginia last spring, a 
platform to which he was invited 
by the William H. White Founda- 
tion, established to bring to the 
university “a jurist or publicist who 
is specially distinguished in some 
branch of jurisprudence, domestic, 
international, or foreign”. This work 
demonstrates Judge Wilkin’s quali- 
fication; his appearance was all the 
more felicitous because he spoke un- 
der the eaves of his alma mater. 

The Wilkin narrative is how the 
rise of the judicial function in Eng- 
land to its majestic effectiveness in 
Anglo-American law today was both 
by causation and by courageous 
human inspiration; and how disap- 
pointing and challenging it is that 
civilization has not yet extended 
this effectiveness of law by judicial 
function over wars and labor dis- 
putes, where, Judge Wilkin is cer- 
tain, it would not only be equally 
effective but is bound some day to 
be extended. 

This reasoning, naturally, is not 
newer than the sixteenth century. 
But the evidence in favor of the 
reasoning has increased enormously 
since then. Judge Wilkin dissects 
that history of American Congress 
and courts which is pertinent evi- 
dence. He notes the sidetrack taken 
by social and political forces which 
might extend the valence of the 
judicial 
labor clashings. The sidetrack was 
the development, instead, of ex parte 
agencies created not to wield the 
judicial function and not to “effect 
a reform, but a crusade”. The agen- 
cies were not organized to make 
law and their decisions “afforded 
no guide for the future”. The re- 
sultant feeling “of impartial citizens 
was about what it would be if they 
saw a policeman participating in a 
street fight in behalf of one of the 
fighters instead of establishing or- 
der”. 


function over economic- 


To deflect further the prospect of 
bringing the judicial function into 
the disorder, Judge Wilkin adds, 
there was deliberate corruption of 
the judiciary by insertion of labor 
partisan appointees. There was even 
a corruption of the meaning of the 
word “democracy”, done on behalf 
of the subversive creeds of the old 
world by individuals who had in- 
filtrated the Washington of the New 
Deal. 

Yet the time will come, Judge 
Wilkin predicts, when “courts [will] 
develop general formulas for wages 
in basic industries and schedules of 
comparison for others”, lift ‘‘con- 
troversies out of intimidation”. We 
have learned the wrong way to 
remedy the troubles, and, as far as 
we realize that, we are headed for 
the right way of the judicial func- 
tion. Causation and courageous in- 
spiration eventually will work out. 

In the modern beginnings of in- 
ternational law, the volume notes 
the primary recognition of a judicial 
function, notably in the Hague 
Court of Arbitration and the Per- 
manent Court of International Jus- 
tice (1922-40). These courts did 
not become vital, the author sus- 
pects, because, as with all early 
courts and judges, mere “‘consulta- 
tion” is not enough and because a 
breed of judges and their defenders 
must be raised which can _ resist 
“political, commercial, despotic, 
popular, or nationalistic considera- 
tions”. 


Along came the United Nations— 
with a political and not a judicial 
framework, with appalling lack of 
equity in its provisions for rule of 
the strong, veto by the strong, limita- 
tions on and enforcement of prec- 
edent—but with a promise to re- 
institute the Court of International 
Justice. Judge Wilkin here is not 
cynical, but he is realistic enough 
to deplore as follows: 


In the light of history and in view 
of the tragic threat that hangs over 
the world it is impossible to under- 
stand the reluctance of any state to 
give its full support to the implemen- 
tation of the principles that have 
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been so clearly announced in the 
Charter and accepted by so many 
states (twenty-seven to date). When 
the member states recognize that the 
purpose of the UN organization is 
peace and security, and when they 
obligate themselves to settle their 
disputes by peaceful means in con- 
formity with the principles of justice 
and international law, it is impossible 
to understand their reluctance to 
provide sufficient independent courts 
to exercise fully and completely the 
judicial function. 


A ray of hope, to him, is the 
stand of the American Bar Associa- 
tion on behalf of the world tribunal, 
jurisdiction and jurisprudence. 

Perhaps a lay friend of Judge Wil- 
kin may be permitted here to add 
a footnote about the many-sided 
citizen-servant he is. A judge of im- 
peccable industry and observation, 
he has two other admirable person- 
alities: one—the informed and ar- 
ticulate leader of his community in 
consideration of international events; 
another—the warm-hearted writer of 
books celebrating mankind’s noblest 
achievement, the majesty of civilized 
law. His “Cicero”, moreover, was a 
flesh and blood lawyer. And in this 
book there are glimpses of monk- 
cowled fathers of the early English 
law whose blood pulsed with the 
hope that the human race would 
some day rule itself with general 
dignity and justice. 

N. R. Howarp 


Editor, Cleveland News 
Cleveland, Ohio 


Tue NATURE OF PATENTA- 
BLE INVENTION. By John E. R. 
Hayes. Cambridge, Massachusetts: 
Addison-Wesley Press. 1948. $6.00. 
Pages 187. 


This brief work is written for the 
specialist; it is not a book for the 
layman. The title might more ap- 
propriately read: “An Analysis of the 
Nature of Patentable Invention and 
the Application Thereof to Particu- 
lar Situations.” To date it is the most 


important work on the subject. Most 
nearly comparable is Robinson on 
Patents, but Robinson lacks the pene- 
tration and force of Hayes. 






Patents are refused on application 
in the Patent Office and issued pat- 
ents are stricken down by the courts 
because the subject matter is said to 
“lack invention”. No one has been 
able to define “invention”. The ap- 
proach to an understanding of “in- 
vention” heretofore has been almost 
wholly negative and the standard 
rules concerning “invention” in the 
textbooks, in the decisions of the 
Patent Office and in the courts, are 
all rules that tell one what “inven- 
tion” is not. No rule exists to tell one 
what “invention” is. But here, for 
the first time, is a method of analy- 
sis that gives positive results. 


The author’s method is not true 
definition, but a statement of essen- 
tial attributes that must be found at 
successive stages of the inquiry into 
the character of the alleged inven- 
tion. An attempt to define a thing 
by its attributes may well become 
silly, as witness the classical defini- 
tion of “man” by Plato. “Man,” an- 
nounced Plato to his students, “is a 
featherless biped.” The next morn- 
ing Aristotle, one of his pupils, tossed 
a plucked rooster into the midst of 
the assemblage, announcing, “Be- 
hold Plato’s Man!” Plato thereupon 
amended to read, 
“Man is a featherless biped with 
That definition 
was silly because the attributes se- 
lected were not those of prime im- 


the definition 


broad, flat nails”. 


portance. But Hayes’ definition of 
“invention” by attributes is just the 
opposite. The attributes which he 
has selected are those which the stat- 
utes prescribe as per interpretations 
which the Supreme Court has con- 
sistently adhered to. 


The book is difficult to read, pri- 
marily because the author found it 
necessary to employ circumlocutions, 
whereby to avoid using ambiguous 
terms in critical expositions. This 
difficulty will be understood from 
the fact made apparent throughout 
the book that the standard patent 


law “jargon” consistently and cor- 
rectly uses terms that have many dif- 
ferent meanings. Hayes tries to avoid 


using such terms of plural meaning, 
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particularly where the intended 
meaning could not be inferred from 
the context. To illustrate the dif- 
ficulty under which this work is 
written, one may point out that the 
term “invention” has been common- 
ly used, not only by lawyers but by 
the courts as well, with at least six 
distinct and different meanings, to- 
wit: (1) The act of invention, (2) 
the physical embodiment, (3) the 
mental concept preceding the physi- 
cal embodiment, (4) intuitive men- 
tal synthesis as distinguished from 
discovery, (5) invention or discovery 
disclosed in an application or patent 
within the requirements of the stat- 
ute, and (6) the complete mental 
concept plus its physical embodi- 
ment. Similarly, the term “new” has 
over six different meanings, as used 
in the statutes and in the decisions. 
The term “original” has at least two. 
“Creative” has two. “Functional” has 
at least four; and “new result” has at 
least three. A wholly new vocabulary 
is the greatest necessity of the patent 
profession. 


After the difficulties in terminolo- 
gy are overcome, and the circumlocu- 
tions are understood, the new 
method of analysis which this book 
teaches stands out as a brilliant con- 
tribution. The utilization of this 
method of analysis by the Patent Of- 
fice and by the courts would go far 
to bring about adherence to a com- 
mon standard of invention. This 
book is a “must” for patent solicitors, 
patent examiners, lawyers and fed- 
eral judges. 

The second edition, 1948, is a com- 
pletely new printing and contains 
some additions to the first edition 
of 1944. The book is adequately in- 
dexed, and contains a table of cases 
cited. But it has plenty of faults. 
Chief of these is the obscure termi- 
nology. There is too frequent refer- 
ence to the same case to illustrate 
different points, and there is too easy 
agreement with the decisions of the 
Supreme Court. But those faults are 
surface flaws. The body of the work 
is sound and enduring. 


Joun A. DIENNER 


Chicago 
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A Legislative Timetable for Congress 


by George B. Galloway 


" The end-of-the-session legislative 
jam has long been a familiar phe- 
nomenon in American legislatures. 
3ut it has never been more vividly 
described than by Senator Francis J. 
Myers, of Pennsylvania, in a Senate 
speech last August. Referring to the 
adjournment rush last June, on the 
eve of the Republican National 
Convention, Senator Myers described 
the scene as “one of weary, ex- 
hausted, sleepless, punch-drunk, con- 
fused, over-worked Congressmen and 
Senators required to make snap judg- 
ments or surrender deep-seated con- 
victions in order to allow Congress 
to adjourn and still enable the gov- 
He 
“It is unfair, it is cruel, it is inhu- 


ernment to function”. added: 
man, and it is certainly against the 
public interest to require exhausted 
men to act on legislation vitally 
affecting every business and industry, 
every segment of the population, 
and the very safety and security of 
the nation and its people under 


such circumstances.” 


The Senator Introduces 

a Remedial Resolution 

To remedy this gun-point method 
of law making, Senator Myers in- 
troduced a resolution (Senate Con- 
current Resolution 62) on August 
6, 1948, to put Congress on a legis- 
lative timetable. His resolution pro- 
poses that early in each session the 
majority leaders of the two houses, 
after consultation with the chairmen 
and ranking members of all the 
standing committees, shall prepare 
a legislative program for scheduled 
committee and floor action on the 


major legislation of the session. The 
legislative program would be revised 
at monthly intervals and printed 
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copies of it would be distributed to 
the presiding officers and committee 
of both this 
way Senator Myers hopes hereafter 


chairmen houses. In 
to avoid pre-adjournment stampedes 
such as that which made both the 
Senate and House tragi-comic spec- 
tacles last June. 

During the 80th Congress it was 
the practice in both chambers for 
the majority leadership to announce 
on Fridays its legislative program 
for the coming week. In the Senate 
this was done in the weekly news 
letter issued on Fridays, after the 
weekly meeting of the party con- 
ference or majority policy committee. 
And on Mondays Senator Wherry, 
acting majority leader, would an- 
floor the order of 
business for the coming week or 


nounce on the 
two. In the House of Representa- 
tives, Mr. Arends, the majority party 
after with the 
leadership, would send out a whip 


whip, conferring 
notice on Fridays to the party mem- 
bership in the House, indicating the 
order of business on the 
the following week. Thus in both 


floor for 


houses the legislative program was 
planned ahead on a weekly basis 
according to the readiness of com- 
mittees to report, the state of the 
calendars, the exigencies of the sea- 
son, and the judgment of the party 


leaders. Senator Myers now proposes 
to expand this process from a weekly 
to an annual basis with monthly 
revisions of the program in the light 
of current developments. 

Two modifications of the Myers 
resolution, plus certain supplement- 
ary devices, might contribute to the 
achievement of his objective. Instead 
of having the majority leaders of 
both houses prepare the legislative 
program for the session, in consul- 
tation with the chairmen and rank- 
ing members of the several standing 


I suggest that this task 


committees, 
be assigned to the majority policy 
committees of the two houses, acting 
jointly. Until such time as the House 
of Representatives establishes its 
own policy committees, the steering 
committee of the majority party in 
the House could perform this func- 
tion. In recommending the creation 
of policy committees in both houses, 
the Joint Committee on the Organi- 
zation of Congress, of which I had 
the honor to be staff director, con- 
templated that they would plan the 
legislative program and ‘formulate 
the over-all legislative policy of the 
(Senate Report No. 
1011, 79th Congress, 2d Session, pages 
12-13.) If the majority policy com- 
mittees were composed of the chair- 


two parties”. 


men of the standing committees in 
each house, they would appear to 
be the most suitable mechanisms for 
the achievement of Senator Myers’ 
purpose. The party leaders, of course, 
would also be members of the policy 
committees, as they are in the Senate 
today. 

A second suggestion, designed to 
promote collaboration between Con- 
gress and the President in the formu- 





GEORGE B. GALLOWAY, who writes here of the urgent need for more effective 
Congressional time scheduling, is richly qualified by training and practical experience 


for constructive comment on legislative organization and functioning. He is probably 
best known to lawyers for his distinguished service during 1945-46 as Staff Director 
of the Joint Committee on the Organization of Congress. Since 1946 he has been a 
member of the staff of the Legislative Reference Service of the Library of Congress, 


his recent specialization having been in problems of District of Columbia government. 


He is the author of several influential books on legislative and other governmental 


problems, including Congress at the Crossroads (1946). 
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lation and revision of the legislative 
program, would be to permit the 
executive to participate in the proc- 
ess, perhaps via a Joint Legislative- 
Executive Council. This was also 
recommended by the Joint Com- 
mittee on the Organization of Con- 
egress. Alternatively, of course, the 
legislative recommendations sub- 
mitted by the President in his an- 
nual message could be considered in 
preparing the program. Yet another 
possible alternative here would be 
to draw the President’s Cabinet from 
the leaders of the majority party 
in Congress. This last suggestion 
was made by Professor Edward ‘. 
Corwin, of Princeton University, in 
an article entitled “Wanied: A New 

[ype of Cabinet” in the New York 
Times for October 10, 1948. 

'The experience and practices of 
the state legislatures in wrestling 
with the last-minute rush at the end 
of the session have suggestive value. 
Our state legislatures have developed 
several devices to deal with this 
problem. At least fifteen states have 
created legislative councils in recent 
years to prepare their legislative 
programs and perform other duties. 
Characteristically, these councils con- 
sist of members of the legislature 
only and, of course, include mem- 
bers from both chambers. They 
range in size from eight members 
in Indiana to twenty-seven in Kan- 
sas. They are equipped with research 
staffs, meet at regular intervals, and 
are authorized to recommend legis- 
lation to the legislature. They serve 
in an interim capacity between leg- 
islative sessions. Their research facil- 
ities are most readily and effectively 
provided by the legislative reference 
bureaus. The fundamental purpose 
of these legislative councils is the 
preparation of a program for the 
next legislative session. They have 
achieved notable success in the states 
where they have become an integral 
part of the legislative machinery. 

Twenty-four states provide by 
rule or resolution for time limits on 
the introduction of bills in order 
to expedite the legislative process 
and use to best advantage the early 
weeks of a legislative session. In 





some states these restrictions are 
placed in the constitution. The re- 
striction is expressed either by allow. 
ing bills to be introduced up to a 
certain number of days before the 
close of the session or for a certain 
number of days subsequent to the 
beginning of the session. With most 
legislation thus introduced early in 
the session, committees can plan 
their agenda. Congressional adop- 
tion of a similar time limit on bill 
filing might facilitate the prepara- 
tion of the legislative program. 

Another device designed to prevent 
last-minute jams is the split session. 
Under the California Constitution, 
as amended, the legislature convenes 
for a period not to exceed thirty 
days, after which it recesses for at 
least thirty days, then reconvenes to 
transact legislative business. When 
the legislature re-assembles after the 
recess, no bills may be introduced 
without the consent of three-fourths 
of the members of the house, and 
each legislator is limited to the in- 
troduction of two bills. Half a dozen 
other state constitutions authorize 
the use of split sessions. 

Some legislatures also encourage 
the drafting, filing, and printing of 
bills before the session for formal 
introduction on the opening day of 
the session. This has been done in 
Massachusetts and New York. Public 
discussion and debate that follow 
filing of bills before the session be- 
gins enable committees to meet 
earlier in the session and to arrive 
at decisions sooner. Preprinting also 
relieves the pressure which last-min- 
ute introduction of bills places on 
the printing office. If this is done, 
many bills are ready to be placed 
in the hopper when the legislature 
assembles. The Office of Legislative 
Counsel is available for consultation 
with Senators 
throughout the year, and may en- 
gage in preliminary preparation of 
measures before Congress convenes. 


and Congressmen 


Preprinting of bills is sometimes 
done on the House side, but not in 
the Senate. 

The practice in some szates of in- 
troducing companion bills makes it 
possible for committees in both 
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houses to consider a bill at the same 
time, so that a measure approved 
by one house can be acted upon 
promptly by the other house with- 
out the necessity of duplicative treat- 
ment. Collaboration by twin com- 
mittees of Senate and House in the 
early hearing and deliberative stages 
of the legislative process might elim- 
inate or reduce the necessity of 
time-consuming conferences in the 
closing days of a session. 

In addition to the devices devel- 
oped by state legislatures to prepare 
their legislative programs and save 
time, consideration might also be 
given to ways of reducing the work 
load on Congress so as to allow more 
time for the consideration of major 
measures. These would include: (1) 
a ban upon the introduction of all 
private claims and immigration 
bills, completing the evolution be- 
gun in this direction by the Legis- 
lative Reorganization Act of 1946; 
(2) a grant of home rule to the 
District of Columbia so as to relieve 
Congress of the burden of acting as 
the Board of Aldermen for the Dis- 
trict; (3) placing a limit upon the 
number of bills which might be 
introduced by any one member. In 
the British House of Commons the 
introduction of private member bills 
has been banned in recent years. By 
banning the introduction of petty 
private and local bills, and by greater 
delegation of administrative detail 
to administrative agencies, Congress 
would be able to confine its atten- 
tion to major matters. As former 
Congressman Robert Luce well said: 
“In the great forum of a great nation 
none but great problems should be 
considered.” 

The efficient dispatch of legislative 
business in the House of Representa- 
tives has been greatly facilitated 
over the years by the strict limita- 
tions upon debate in that body. In 
the Senate the best laid legislative 
program may be upset at any time 
by a protracted filibuster. The suc- 
cess of Senator Myers’ constructive 
proposal will thus be affected by 
what action, if any, the Senate takes 
upon current proposals to strengthen 
its cloture rule. 
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ELECTIONS 


State Statute Vesting Political Initia- 
tive in Minority of Voters Resident in 
Less Populous Counties Held Not Vio- 
lative of Federal Constitution 


® MacDougall v. Green, 93 L. ed 
Adv. Ops. 1; 69 S. Ct. 1; 17 U.S. 
Law Week 4001. (No. 348, decided 
October 21, 1948.) 

An Illinois statute provides that 
a petition to form, and to nominate 
candidates for, a new political party 
be signed by at least 25,000 qualified 
voters, such number to include “sig- 
natures of two hundred (200) quali- 
fied voters from each of at least fifty 
(50) counties within the state”. The 
State Officers Electoral Board found 
that appellants (the “Progressive 
Party”, its nominees, and several 
Illinois voters) had not obtained the 
requisite number of signatures from 
the requisite number of counties, 
and the State Certifying Board 
(which is by law required to follow 
the finding of the State Officers Elec- 
toral Board) refused to certify candi- 
dates of the “Progressive Party” for 
inclusion on the Illinois ballot to 
be voted at the general election on 
November 2. 

Appellants brought an action for 
an injunction against enforcement 
of the above-outlined provision of 
the Illinois statute before a three- 
judge District Court in the Northern 
District of Illinois. Appellants al- 
leged that 87 per cent of the popula- 
tion of Illinois is concentrated in 
forty-nine counties (with 52 per cent 
in Cook County alone) and that only 
13 per cent resides in the other fifty- 
three counties of the state. As a re- 
sult of the provisions of the statute 
and this population distribution, 
appellants contended, the 87 per cent 
of the population residing in forty- 
nine counties could not form and 





Reviews in this issue by Richard B. Allen and 
Harold F. Watson. 
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make nominations for a new political 
party, whereas the 13 per cent of the 
population residing in the other fifty- 
three counties could do so. 

The District Court found want of 
jurisdiction and denied the injunc- 
tion. Appeal was taken under 28 
USC §1253, with appellants alleging 
violations of Sections 2 and 4 of 
Article I, of the United States Con- 
stitution, Section | of Article II, and 
the Fourteenth Amendment. The 
Attorney General of Illinois (appear- 
ing only for the State Certifying 
Board) confessed error in the de- 
cision of the District Court. 


In a PER CURIAM opinion, the 
Court affirmed. The Court conceded 
that the signature requirement gives 
power to a block of less populous 
counties to prevent nomination of 
candidates whose support is confined 
to geographically limited areas, but 
held that the state is entitled to deem 
this power not disproportionate, 
pointing out that other states have 
similar requirements and that repre- 
sentation in the United States Senate 
is unequal as to population. The 
Constitution does not require, the 
Court declared, a state to diffuse 
“political initiative” strictly accord- 
ing to population. 

Mr. Justice RUTLEDGE, in a sepa- 
rate opinion, expressed no judgment 
on the constitutional questions raised, 
but concurred with the Court on the 
ground that to force Illinois at such 
a late date to reprint and redistribute 
ballots containing the names of “Pro- 
gressive Party” nominees might re- 
sult in the disenfranchisement of a 
greater number of citizens than 
would be affected by a denial of 
appellants’ suit for injunction. 

Dissenting, Mr. Justice DouGLas, 
joined by Mr. Justice BLack and Mr. 
Justice Murpny, found the statute 
in clear violation of the equal pro- 
tection clause of the Fourteenth 


Amendment. The minority felt that 
in its operation this statute was as 
clearly discriminatory as if it were 
aimed specifically at the “Progressive 
Party” and found that the provision 
of the statute bore no relationship 
to the distribution of voters among 
the counties and was not founded in 
“experience, practicality, or neces- 
sity’. Conceding that federal courts 
should be hesitant in using the in- 
junctive process in regard to state 
elections, Mr. Justice BLACK stated 
that this consideration must be 
deemed overridden in view of the 
state Attorney General’s confession 
of error. A. 
The case was argued by John J. 
Abt and Richard F. Watt for appel- 
lants and by William C. Wines for 
the State Certifying’ Board and 
others and Melvin F. Wingersky for 
the Clerk of Cook County and others. 


PATENTS 


Wallace and Hand Patent for Non- 
Corroding Anti-Perspirant Held Invalid 
for Want of Invention 

= Mandel Brothers, Inc. v. Wallace, 
93 L. ed. Adv. Ops. 11; 69 S. Ct. 73; 
17 U.S. Law Week 4007. (No. 16, 
decided November 8, 1948.) 

The patent in suit was held valid 
and infringed by the Court of Ap- 
peals for the Seventh Circuit and had 
previously been held invalid by the 
Court of Appeals for the Second Cir- 
cuit. Certiorari was granted to re- 
solve the conflict. 

The patent relates to an anti-per- 
spirant containing acid salts of a 
metal, as astringent agents for re- 
tarding perspiration, in combination 
with certain amino compounds for 
inhibiting the skin-irritating and 
cloth-corroding qualities of the acid 
salts. The particular amino com- 
pound emphasized in the patent is 
urea, which, admittedly, is com- 
monly known to react with acids in 
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a manner which will reduce their 
corrosiveness. 

Mr. Justice BLack delivered the 
opinion, holding that all patentees 
did was to utilize in a cosmetic prepa- 
ration publicly available knowledge 
that urea would inhibit acidic cor- 
rosion, and that the step taken by 
the patentees in advance of past 
knowledge was too short to amount 
to invention. The patent was held 
invalid. W. 

The case was argued by Leonard 
S. Lyon for Mandel Brothers and 
Charles J. Merriam for Wallace. 


VENUE 

Provisions of the Suits in Admiralty 
Act Directing Where an Action Shall 
Be Brought Relate to Venue, Not Juris- 
diction 

=" Hoiness v. United States, 93 L. ed. 
Adv. Ops. 7; 69 S. Ct. 73; 17 U.S. 
Law Week 4005. (No. 20, decided 
November 8, 1948.) 


Petitioner, a seaman _ injured 


aboard a vessel owned by the United 
States while it was docked at the port 
of San Francisco, brought a libel in 
admiralty against the United States 
under the Suits in- Admiralty Act. 
That Act provides, in Section 2, that 
“such suits shall be brought in the 
district court . . . for the district in 
which the parties so suing, or any of 
them, reside or have their principal 
place of business . . . or in which the 
vessel or cargo charged with liability 
is found...” The libel alleged that 
the United States maintains offices 
and principal places of business in 
the Northern District of California 
where the suit was brought, but did 
not allege that petitioner was a resi- 
dent of that district or that the ves- 
sel was found there at the time suit 
was filed. (Petitioner was, in fact, a 
resident of Oregon.) 
ment answered on the merits, but 


The govern- 


the District Court raised the question 


Notice by the Board of Elections 


®" The following jurisdictions will 
elect a State Delegate for a three-year 
term beginning at the adjournment 
of the 1949 Annual Meeting and end- 
ing at the adjournment of the 1952 
Annual Meeting: 


Arkansas Minnesota 
Colorado Nevada 
Delaware New Hampshire 
Georgia New York 
Idaho Ohio 
Indiana Oregon 
Louisiana Rhode Island 
Maryland Utah 
West Virginia 

Elections will be held in the states of 

Indiana 

New York 
Oregon 


for State Delegate to fill the vacancy 
in the term expiring at the adjourn- 
ment of the 1949 Annual Meeting. 
State Delegates elected to fill va- 
cancies take office immediately upon 
the certification of their election. 
Nominating petitions for all State 
Delegates to be elected in 1949 must 
be filed with the Board of Elections 
not later than April 8, 1949. Petitions 


received too late for publication in 
the April JouRNAL (deadline for 
receipt March 10) cannot be pub- 
lished prior to distribution of ballots, 
fixed by the Board of Elections on 
April 20, 1949. 

Forms of nominating petitions for 
the three-year term and separate 
forms of nominating petitions to fill 
vacancies may be obtained from the 
Headquarters of the American Bar 
Association, 1140 North Dearborn 
Street, Chicago 10, Illinois. Nomi- 
nating petitions must be received at 
the Headquarters of the Association 
before the close of business at 5:00 
P.M. April 8, 1949. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 

Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 
State from which a State Delegate is 
to be elected in that year, may file 
with the Board of Elections, consti- 
tuted as hereinafter provided, a signed 
petition (which may be in parts), 
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of jurisdiction sua sponte, and find- 
ing a lack jurisdiction, dismissed the 
suit. 

For a unanimous Court, Mr. Jus- 
tice DoucLas reversed. The Court 
held that the provisions of Section 2 
related to venue, not to jurisdiction, 
and therefore could be waived. Reli- 
ance for this interpretation was based 
on interpretation of similar sections 
of the Tucker Act, the Jones Act 
and the Public Vessels Act. 

On another aspect of the case, the 
Court held that the Court of Appeals 
had erroneously dismissed appel- 
lant’s appeal from the dismissal of 
his libel, since such appeal was not 
vitiated by referring only to the Dis- 
trict Court’s decree and not to its 
previous order and was timely with 
respect to both decree and order. 

A. 

The case was argued by Herbert 
Resner for Hoiness and Harry I. 
Rand for the United States. 


nominating a candidate for the office 
of State Delegate for and from such 
State. 


Only signatures of members in 
good standing will be counted. A 
member who is in default in the pay- 
ment of dues for six months is not a 
member in good standing. Each 
nominating petition must be accom- 
panied by a typewritten list of the 
names and addresses of the signers in 
the order in which they appear on 
the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 


Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

BOARD OF ELECTIONS 

Edward T. Fairchild, 
Chairman 

William P. MacCracken, Jr. 

Harold L. Reeve 
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= Picketing the Courts 

Elsewhere in this issue appears a letter from Claude 
McColloch, now temporarily assigned to the United 
States District Court in New York City. He tells of 
his personal observation of large-scale picketing of the 
United States Courthouse there, where twelve Commu- 
nist Party leaders were being tried under indictments 
charging them with advocating the violent overthrow 
of the United States government. The purpose of the 
picketing, as avowed in handbills, was to demand the 
dismissal cf the case. The picketing, although noisy, was 
apparently not accompanied by violence which might 
perhaps have ensued but for the presence of large num- 
bers of police. 

Does this sort of picketing constitute an interference 
with the administration of justice, or is it merely an 
exercise by the pickets of the rights of peaceable as- 
sembly and of free speech? 

Judge McColloch denominates it the former, not 
different in principle from the practice he attributes 
to columnists and commentators in telephoning federal 
judges during the trial of cases seeking to influence their 
decisions under threats of unfavorable publicity, which 
in some cases has followed. 

In this country we have never adopted the English 
principle which prohibits public comment upon pend- 
ing cases. It may be questioned which is more effective: 
Public comment, or private threats of adverse publicity 
against a judge. In the case of an elective judiciary, both 


may be equally effective. Justification may perhaps be 
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argued for both, on grounds of freedom of speech. 

But public comment is not subject to the same abuses 
as are private threats. It is a time-honored American 
institution, and we see little danger in its continuance. 
Piivate threats, however, have as their direct purpose an 
interference with the impartial administration of jus- 
tice. Picketing of the courts, no matter how peaceable, 
has the same purpose, and in a noisy picket line there 
is implicit an undeniable threat of violence. 

Peaceful picketing in industrial disputes is now sanc- 
tioned by the courts as a means of combating unfair 
discrimination, either real or supposed. It is an addi- 
tional weapon in the enlarging arsenal of labor. In 
such cases it is aimed against employers who as a group 
have some strength of numbers and have the ultimate 
and vital decision as to the number of jobs available. 
One party in interest uses the weapon of picketing 
against the other. 

When aimed at the courts, however, picketing in- 
volves, as Judge McColloch points out, the use of the 
weapon against the very agency of government which 
sanctions it. It is aimed against the impartial discharge 
of duty by the judge. It is aimed against one man who 
stands alone against the many, who has-no personal 
interest, and who is concerned solely with the perform- 
ance of the duties imposed upon him by his office. His 
only protection is his power to punish for contempt, 
a power which in his effort to preserve his impartiality 
he is naturally loath to exercise even for his own official 
protection. 

We believe our judges almost universally have the 
integrity to withstand such pressure. If this is true, 
the pressure is ineffectual. If it is ineffectual, no good 
purpose can be served by its continuance. 

If some action is necessary to correct a court’s pre}j- 
udice against defendants who are on trial before it, the 
proper remedy is either change of venue or impeach- 
ment of the judge. If the picketing can succeed in ob- 
taining from the court a decision which would not be 
rendered in the orderly and impartial administration 
of justice, it should not be tolerated. 

We believe our judges have the power to punish as 
contempt threats of any sort against the impartial ad- 
ministration of justice. We believe they should use that 
power wherever necessary. Unless they do so, legislative 
action may be required to correct such abuses so as to 
preserve the independent functioning of our judiciary. 


= Most Appropriate Selection 


The lawyers and law teachers of the United States are 
honored and highly pleased that the General Assembly 
of the United Nations has elected Manley O. Hudson, 
Bemis Professor of International Law at the Harvard 
Law School, as one of the fifteen members of the Inter- 
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national Law Commission which will undertake the 
monumental task of preparing conventions to develop 
and codify international law. 

In many capacities, including his brilliant service as 
a judge of the World Court and his scholarly work in 
our Association and its Regional Group Conferences, 
Judge Hudson has been in the front rank of the Ameri- 
can lawyers who have labored for the supremacy of law 
and justice in the world. Many American jurists and 
jurisconsults would have been admirably qualified to 
serve on the new Commission; but Judge Hudson's 
qualifications were so outstanding that he was the nomi- 
nee of our government and the choice of the Assembly 
for membership in a body which will include many of 
the foremost legal scholars of the world—seven from 
Europe, three from Asia, two from North America, two 
from South America, and one from Central America. 
Seventy-four nominations had been made by some forty- 
seven governments for the fifteen places. The statute of 
the Commission was in 34 A.B.A.J. 53; January, 1948. 

For the future of peace and law in the world, the work 
of the Commission should be the most important which 
the United Nations has entrusted to any agency. Ameri- 
can lawyers will wish to give to Judge Hudson and his 
colleagues all practicable assistance and their hearty 
support. WILLIAM L. RANSOM 
New York City 
a Judicial Review—Its Place and Function 
In this issue Professor Edward S$. Corwin’s latest book, 
Liberty Against Government, is reviewed. Not only the 
review but the book should receive careful consideration 
from lawyers generally. Professor Corwin’s well-de- 
served reputation in constitutional law entitles any 
word by him in this field to great respect. In this book 
he points out that the very essence of constitutionalism 
rests in judicial review. He traces the origin and 
evolution of the judicial process in Anglo-American 
jurisprudence, and then sounds a warning against 
present trends which disparage that function of govern- 
ment. He says: 

It is easy to imagine in the light shed by current ideol- 
ogies that the demands upon the legislative power, na- 
tional and state, might so multiply in behalf of “the com- 
mon man”, whose century this is said to be, that the notion 
of liberty against government and its implement, judicial 
review, would be gradually but inexorably crowded to the 
wall. 

It is a fortunate coincidence that in this same issue 
there is.a review of another book which analyzes the 
possibilities of judicial review with reference to our 
two greatest modern problems, strikes and wars. This 
book is entitled, The Judicial Function and Industrial 
and International Disputes. 

It is high time that this nation give renewed consider- 
ation to the purpose and function of courts in our 
system of government. The members of the legal profes- 
sion should lead in the re-appraisement of the uses 
and benefits of judicial review. These two books are 
a timely contribution to that end. 
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Editorials 


= Ten Dollar Words 


Morris L. Ernst, in a review of The Roosevelt Court 
which appeared recently in the New York Times, writes 
of the author: “C. Herman Pritchett is one of that 
growing number of non-lawyers who are writing about 
the law. This is healthy, for it now seems obvious that 
we have failed to develop a single member of the Bar 
with a capacity to discuss and explore the legal process 
in less than ten-dollar words. I do not have in mind the 
lighter writings of a country lawyer.” 

Passing the sneer at “the lighter writings of a country 
lawyer’, it is difficult to understand Mr. Ernst’s un- 
awareness of the writings of some active lawyers who 
do explore the legal process in less than ten-dollar 
words. Recent enough for mention is Francis Biddle’s 
delightful Mr. Justice Holmes. Even more in point are 
the current writings on the legal process of Charles P. 
Curtis, and Ben Palmer. By all tests Mr. Curtis’ widely 
acclaimed Lions Under the Throne is not only a pene- 
trating but a felicitiously written book, while Mr. Pal- 
mer’s current articles now appearing in the JOURNAL 
evince an expertise in choosing the mot juste and a 
clarity of style that might be envied by any writer. 

Mr. Biddle is not unknown as a member of the Bar. 
Mr. Curtis and Mr. Palmer are partners in long estab- 
lished law firms, one in Boston and the other in Min- 
neapolis, and each is personally active at the Bar. 

Mr. Ernst’s shaft is pointless if it is directed at the 
extra-curricular writings of practicing lawyers. If, how- 
ever, his target is “members of the Bar” who do not 
practice but write for the law reviews, that is something 
else. 


= Labor-Management Relations 


In view of statements made by candidates during the 
recent election campaign, it is reasonable to suppose 
that the Labor-Management Relations Act of 1947 
(Taft-Hartley Act) will be before the Congress again 
on proposals to repeal or amend. It may be that some 
changes or adjustments are in order. But it would be a 
disastrous mistake if Congressmen were to construe the 
election results as an expression of desire on the part 
of the people to return to the post-war industrial an- 
archy when strikes threatened the economic life of the 
( ountry. 

The ‘Taft-Hartley measure came into existence be- 
cause of a growing conviction that something had to be 
done to bring both labor and management within the 
control of government for the common good. And 
there has been no change in that conviction. The threat 
of disaster was too imminent and too recent to be for- 
gotten. The great monopolies of employees (unions) 
and of employers (corporations and associations) , like 
all monopolies, must be regulated by law for the public 
welfare, and the people still expect it. 

The great organizations of capital which followed in 
the wake of our technological evolution made great or- 
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ganizations of labor inevitable, and the necessity for 
unions in modern life is now beyond question. The 
right to do collective bargaining (first recognized in the 
Supreme Judicial Court of Massachusetts in 1842 in 
Commonwealth v. Hunt, 4 Metcalf 111) is as well estab- 
lished as the right to assemble and petition against 
grievances. But the very position and, power of unions 
now make their regulation by law absolutely necessary, 
not only for the welfare of the community, but for the 
welfare of laborers themselves. The attempt to exempt 
labor organizations and industrial disputes from the law 
applicable to other associations and activities exposed 
not only the public generally, but laborers specifically, 
to the exploitation of imperialistic labor leaders and the 
extortion and oppression of labor racketeers. The 
health, integrity, and influence of unions and the pro- 
tection of their decent leaders require their integration 
into the law of the land. 

If we are to maintain a government not of men but of 
laws, then no organization can be above government 
and no group can be beyond the law. The very nature 
of government by law requires judicial review. In the 
settlement of ultimate disputes there is no substitute for 
force except third-party judgment. Even sports cannot 
be enjoyed without the judgment of an umpire. Fair 
play requires a referee. The very essence of constitu- 
tionalism, which distinguishes our government from all 
forms of totalitarianism, and democracy from despotism, 
is found in the provision for the exercise of the judicial 
function to restrain abuse of power even by agencies 
of government. Why not abuse of power by other 
agencies? 


ws What Price Pragmatism? 


In his essay of this month, “Pragmatism and Its Effect 
on the Law,” Ben W. Palmer leaves the “recorded and 
explicitly avowed opinions of the justices” and tries “to 
pluck out the inner heart” of their divergencies of 
opinion and departures from precedent. This leads him 
into a discussion of prevalent and past philosophies 
of law. He recognizes the difficulty of his task, and 
because the JOURNAL believes that his discussion goes 
to the very root of the problem, it invites a sympathetic 
and diligent consideration of this article and the two 
that are to follow. 

Juristic philosophy is an abstruse subject at any time, 
and at this particular time philosophy is quite generally 
discredited. Most of our readers have received their 
education and reached their maturity in what has come 
to be known as the Commercial Age, a time when the 
financial statement summarized all the values of life, 
an era of intense materialism when profit was the pre- 
vailing motive and, as Mr. Palmer says, science “had 
become the god of their idolatry”. That science would 
lead in the way of progress until the millenium was 
attained was a fixed idea. 

Most men are children of their age and victims of 
their times. Unaware they become permeated by the 











thoughts and attitudes of their day and adopt fixed ideas 
and conclusions which they have never stopped to 
examine. 

In order to understand our own time and free our- 
selves from its limitations, we must see it in historic 
perspective and compare it with former periods. One 
need read only a few pages of the history of the Middle 
Ages to be impressed by the religious spirit that prevailed 
at that time. The great cathedrals of Europe, represent- 
ing an investment of labor and material equal to that of 
the transcontinental railroads of America, were created 
without the spur of a profit motive. Henry Adams 
records! that the people, under the leadership of the 
bishops, the barons, and the officers of the guilds, 
assembled as at a fair and erected those great monu- 
ments of architecture and art because of love for the 
Virgin Mary, respect for the Archangel Michael, and 
reverence for God. 

The history of the formative period of pur own 
nation reveals that the outstanding characters of that 
time were imbued by a political spirit. Political prob- 
lems were uppermost in the conversation and literature 
of the time. The greatest minds were absorbed in 
political philosophy. Washington, Jefferson, and many 
others abandoned their personal affairs in their devo- 
tion and service to the newly formed nation. It was due 
to such concentration of thought and effort on political 
ideals that a government was produced which today is 
the hope of the world. 

But during the life-span of those now living a crass 
materialism has predominated in the world. Secularism 
challenged religion, scientism discounted philosophy, 
and business prevailed over politics. This period as- 
tounded the world with its technological developments, 
its industrial organizations, and its scientific discoveries. 
Even in its heyday, however, a consciousness lurked in 
many minds which might be expressed by the saying: 
“We don’t know where we're going, but we’re on the 
way.” With the advent of the second global war, the 
world becomes aware that men had been put in posses- 
sion of forces which they were not prepared to control. 
Humanity has since been oppressed by a dread fear that 
it is on the way to destruction. And the scientists admit 
that they cannot save us. 

Now there are signs of change in the air. The scientists 
themselves have shown a shift in attitude. The great 
physicists have substituted “probabilities” and “statis- 
tical averages” for what had been considered absolutes. 
From observations in the laboratory and observatory 
the universe has grown increasingly mysterious. God 
is not excluded. And the nuclear scientists are leaders 
in the effort to muster sufficient moral force to control 
the atomic energy which they have released. 

In general literature there has been a trend away from 
the authors who debunked and scoffed so popularly 
during the ‘twenties. While the skeptics and cynics are 
ever with us, in spite of them there has been an increas- 
ing interest in mysticism and religion, as evidenced by 
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such books as The Razor’s Edge, Brideshead Revisited, 
The Heart of the Matter, The Song of Bernadette, The 
Robe, The Forsaken Fountain, and The Apostle. 
Philosophy and religion have regained a position of 
intellectual respectability with the sophisticates, and 
such works as Toynbee’s Christian philosophy of history, 
Lecomte du Nouey’s Human Destiny and Liebman’s 
Peace of Mind have become best sellers. 

In the field of education there has been a correspond- 
ing revival of interest in subjects above and beyond the 
physical sciences, the manual arts, historiography, and 
business administration. Courses in church history, 
philosophy, and religion have been re-established in 
many colleges. The Great Books Movement has gained 
great impetus in adult education. The very object and 
purpose of education has been re-examined?, and 
schoolmen now declare: 

Education should promote the welfare of society. 

Citizenship should be grounded in morality that flows 
trom religion, alert to the problems of the day and ready 
to translate the ethical ideals of religion and democracy 
into the realities of common life. 

The law schools have raised their sights and elevated 
their aims above the level of mere proficiency in a trade. 
Statements by Deans Griswold of Harvard, Ribble of 
Virginia, and Gausewitz of New Mexico, are illustrative 
of the general intent to inculcate professional aims and 
to train the young lawyer as “‘a specialist in mankind” 
for the attainment of “the democratic ideal, of which 
the Christian ethic of sympathy is a religious ex- 
pression”. 

That we are today in a period of transition has fre- 
quently been remarked. What the future will be is not 
yet revealed. No one has provided a blueprint of the 
period waiting to be born. But the trend is clear enough 
to reveal one fact: the recent ultra-materialistic era is 
drawing to a close. In November, 1941, the Texas Law 
Review published a devastating criticism of the posi- 
tivist philosophy of law. It was written by Moses J. 
Aronson, editor of the Journal of Social Philosophy and 
Jurisprudence, and its significant title was ““The Swan- 
song of Legal Realism”. 

We should now be ready to listen to the counsel of 
William Ernest Hocking, Wilmon H. Sheldon, and 
F.S.C. Northrop that 

- no problem in society, science or life is fully under- 
stood until its grounds in the metaphysical nature of things 
are discovered. 

and accept the advice of the late A. N. Whitehead that 
There can be no successful democratic society till general 
education conveys a philosophic outlook. 

A sound philosophy of life and law would restore to 
us a sense of true standards and values and a better 
understanding of the judicial function. It would draw 
our divergencies into alignment as a magnet draws 
particles of steel. It would, moreover, give us an attitude 
toward our problems which would enable us to discuss 
them without asperjty or animosity. 





1. Mont $t. Michel and Chartres. 
2. A Report of the President's Commission on Higher Education, Vol. I, 
Washington, 1947. 
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® In the October JouRNAL I pointed 
out that the success of the work of 
any Association year is largely de- 
pendent on the help and coopera- 
tion of the whole membership. This 
is particularly true in connection 
with any project the Association un- 
dertakes, the 
dependent on public opinion and 


success of which is 
support. 

As a result of what I said at Santa 
Barbara, California, on September 
17, 1948, on the proposal for an 
“International Bill of Rights’, many 
letters came from lawyers through- 
out the country, supporting the idea 
of holding regional group confer- 
ences to study the proposed Cove- 
nant and Declaration on Human 
Rights and the proposals for imple- 
mentation. Many lawyers have urged 
the importance of developing, as 
soon as can be done, a consensus 
regarding the significance and effect 
of this particular United Nations’ 
program. 

The Canadian Bar Association, at 
its meeting in Montreal last August, 
sensed the seriousness of the pro- 
posals of the United Nations Com- 
mission on Human Rights and the 
need for the study and examination 
of them by Canadian lawyers. The 
Canadian Bar 
Special Committee to set up con- 
temporaneous regional group con- 
ferences in Canada, in cooperation 
similar conferences of the 
American Bar In the 
latter part of October, I invited 
John T. Hackett, retiring President 
of the Canadian Bar Association and 
Chairman of the Canadian Bar Com- 


has authorized its 


with 
Association. 
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mittee, to a conference in Washing- 
ton, D. C., with William L. Ransom, 
Chairman of our Committee on 
Peace and Law Through United 
Nation, George Finch, Counsellor 
of the Carnegie Foundation for 
Peace, and our Association’s Treas- 
urer, Walter M. Bastian. This meet- 
ing was called for an exchange of 
views to develop a plan and appro- 
priate agenda for the conferences in 
the two countries and to discuss the 
extent to which joint conclusions 
and recommendations on some 
phases might be set up as an objec- 
tive of work which would have to 
be independent, although contem- 
poraneous. The ways and means of 
assistance to our State Department 
as to the views of American lawyers 
were also explored. 
* * * 

As a result of these Washington 
sessions, I was enabled to present to 
the Board of Governors at its 
November meeting in Chicago a 
program for regional group con- 
ferences with respect to the United 
Nations’ “International Bill of 
Rights” proposals and their imple- 
mentation and matters properly 
related thereto. I am glad to report 
that the program was approved by 
the Board upon a 


basis that our Association will make 


of Governors, 


available to its Committee on Peace 
and Law Through United Nations 
$7500 and the Carnegie Foundation 
will give a grant-in-aid of $15,000. 
By the time this issue comes to your 
desks, the program for these regional 
group conferences will be under way. 


* * * 


I regret to have to say that there 
still has been no full or sufficient 
disclosure to the American people as 
to the contents and consequences of 
the “International Bill of Rights” 
program as sponsored by the United 
Nations Commission on Human 
Rights and that except for the efforts 
being made by the Bar Associations 
of Canada and the United States, the 
people of the two countries would 
remain almost wholly uninformed 
on matters which will vitally affect 
their future. I believe it is the duty 
of each lawyer to study these bill of 
rights proposals and to determine 
what he thinks of them and to advise 
his fellow citizens regarding them. It 
appear that 
personnel have been so occupied 
with the Berlin crisis, the Palestine 
crisis and other crises, that the group 
of social reformers sponsoring broad 
and economic 
“rights” are hoping to get approval 
for the Declaration at the hands of 
the General Assembly without any 
particular opposition and without 
any opportunity for American law- 
yers to see the 
tinually changing text. In the same 
manner these well-intentioned agi- 


would government 


and nebulous social 


and consider con- 


tators for socializing measures may 
succeed in 1949 in getting approval 
of a Covenant also, again without 
the American people being advised 
as to what is really being done. 


* * * 


Headway thus far has been rela- 
tively easy for the sponsors, because 
their program has been packaged 
and advocated in the guise that it 
is a bill of rights. Such a label has 
lulled many people into a feeling 
that the plan is probably all right, 
particularly when it is offered also 
as part and parcel of 
Russia and Communism. 


resisting 


* * * 


Wholly apart from the contents of 
these documents and the import of 
the often-casual language used, very 
serious constitutional and legal ques- 
involved. In the United 


tions are 
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States, laws affecting the citizens’ 
life, liberty and property are passed 
by established agencies of representa- 
tive government, to-wit: By the 
Senate and House of Representatives 
or by the state legislatures, whereas 
the proposal involved in the “Inter- 
national Bill of Rights” is that by 
and through the use of a multi- 
partite treaty—or even without that, 
and simply by and through an 
adoption of a Declaration by the 
United Nations Assembly—funda- 
mental rights and liberties of the 
citizens of this country and their 
definition will be declared and sub- 
stantially affected, without their 
having any voice about it, either by 
their own votes or through the votes 
of their duly elected representatives. 
Chis would be, I think, a danger- 
ous, far-reaching and revolutionary 
change in the processes of our con- 
stitutional government. 


* * * 


What are the limits of conse- 
quences if a Commission of the 
United Nations can, by securing 
approval in and by the General 
Assembly, establish and promulgate 





IN THE PARIS sESSIONS of Commit- 


tee No. 6 (Legal) of the General 
Assembly of the United Nations, it is 
reported that a majority vote has 
eliminated from the proposed con- 
vention as to genocide the provision 
that individuals accused of offenses 
amounting to violations of the pact 
shall be tried by an international 
court or tribunal. This decision is 
reported to have been arrived at 
only after long and animated debate 


among the lawyers constituting the 
58-member committee, with the 





an authoritative interpretation of 
the provisions of the Charter which 
our country has ratified? It would 
not do to assume that the Declaration 
as passed by the General Assembly 
would be only a Declaration of 
ideals and noble purposes, and 
hence not require any particular 
study or action by the member 
states. It has been officially declared 
in the United Nations Bulletin, by 
Mrs. Eleanor Roosevelt and by Dr. 
Malik, the Chairman of the Eco- 
nomic and Social Council, that 
without any approval by the member 
nations the Declaration will con- 
stitute an “authoritative interpreta- 
tion” of the provisions of the Charter. 
Hence, for Americans, its provisions 
and the proposed method of making 
it effective present serious questions 
of constitutional 
which are domestic in character and 
affect the life, liberty and property 
of every citizen. Whether or not in 
its present form the Declaration may 


law—questions 


be laudable and desirable in many 
respects, that could not change the 
momentous fact that our Constitu- 
tion is being bypassed and that an 
international agency is in_ effect 


United States and France in the mi- 
nority and Great Britain and the 
Soviet Union together in support of 
the elimination. France and Uru- 
guay were quoted as being of the 
opinion that unless accused individ- 
uals can be arraigned and tried be- 
fore an international court, the pro- 
posed convention will be ineffectual 
if ratified. 

The issue is, of course, one which 
is bound to recur in states which are 
members of the United Nations. Is 
the United States, for example, pre- 
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undertaking to do what amounts to 
legislating as to the rights and im- 
munities of the citizens of this 
country. 


I have stated the way these things 
look to me at this time, from my 
study of the subject during more 
than two years. The attitude and 
policy of our Association will be 
determined and declared, not by me, 
but by the House of Delegates, after 
all angles of the subject have been 
explored, studied and reported on 
by our Committee and study groups. 
The regional group conferences will 
give us the benefit of considered 
opinions of lawyers and laymen in 
different parts of the country. We 
shall have the benefit of the views 
of our Canadian brethren. The 
American people are, I think, 
entitled to have our best judgment, 
opinion and advice, as to these novel 
and truly revolutionary international 
documents. It may be that even then 
it will not be possible to do anything 
about them, but we should let the 
people know. 
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pared to accede to the idea that its 
citizens may be investigated, accused, 
indicted, and haled to the bar of an 
international tribunal for _ trial, 
judgment, sentence and punishment, 
for offenses created and defined by 
the international organization? The 
United States delegation in Paris (or 
at least its representative in Com- 
mittee No. 6) answered this question 
in the affirmative, as to the genocide 
convention. The House of Delegates 
of our Association was of a different 
opinion last February 24, in oppos- 
ing the jurisdiction of the World 
Court, or any international tribunal, 
or any United Nations Committee, 
over complaints by or against indi- 
vidual citizens for violations of the 
proposed Covenant on Human 
Rights (34 A.B.A.J. 277; April, 1948). 
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The House of Delegates was of the 
opinion that complaints or charges 
should be only by and against coun- 
tries, not their citizens. 

The idea of the accountability of 
individual citizens before an interna- 
tional tribunal for alleged offenses 
against other nations, peoples, races, 
etc., persists in our Association, as is 
shown by the resolution offered in the 
House of Delegates in Seattle, with 
the support of two Sections (34 A.B. 
\.J. 961; October, 1948). Final ac- 
tion on this proposal- was deferred 
until the midwinter meeting of the 
House of Delegates. The whole sub- 
ject deserves the earnest considera- 
tion of American lawyers, to the end 
that our representatives in the Uni- 
ted Nations may be advised as to the 
opinion and judgment of lawyers 
and people. 

APPEALS for the 
October 14 
adopted a revision of its rules which 


THE CourT OF 


Fourth Circuit on 
included a rule providing for use of 
the original record in the appellate 
court. This rule had been presented 
to the Judicial Conference at Ashe- 
ville, North Carolina, in June by 
Claude M. Dean, Clerk of the Uni- 
ted States Court of Appeals, Fourth 
The 


the necessity of making a typewrit- 


Circuit. new rule eliminates 
ten transcript of the record of the 
proceedings in the lower court and 
reduces the cost of the transcript in 
the average case from $104 to $4. Al- 
most as important is the elimination 


of the delay incident to copying. 
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law in institutions of learning in the 
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United Kingdom or the colonial de- 
pendencies is offered by an agree- 
ment under the Fulbright Act be- 
tween that country and the United 
States, putting into operation the 
program of educational exchanges 
authorized by Public Law 584, 79th 
The United Kingdom’s 
program is financed from funds re- 


Congress. 


sulting from the sale of surplus prop- 
erty and involves the equivalent of 
$1,000,000 in British pounds annu- 
ally. Beside graduate work, teaching 
at the elementary, secondary, college 
and post-doctoral level is provided. 
Inquiries with respect to graduate 
study may be made to the Institute 
for International Education, 2 West 
45th Street, New York 19. 

Similar 


have been 


Burma, 


agreements 
China, 
Philippines, Greece, New Zealand, 
Belgium, Luxembourg and France. 
od 

THE DEPARTMENT OF STATE 
inaugurated a loose-leaf service en- 
titled United States Treaty Develop- 
ments, designed to meet the need for 


signed with the 


has 


a single compilation containing up- 
to-date factual 
velopments affecting international 
agreements entered into by the Uni- 
ted States. 


information on de- 


Information on over 400 interna- 
tional agreements is contained in the 
first release of loose-leaf sheets and 
includes, when appropriate, notes 
respecting date and place of signa- 
ture, effective date, duration, cita- 
tions to the text, signatories, ratifica- 
tions, adherences, accessions, reserva- 
tions, amendments, extensions, ter- 
minations, authorizing and imple- 
menting legislation, executive action, 






administrative interpretations, opin- 
ions of the Attorney General, court 
decisions, and other relevant action. 

The 400 agreements included in 
this release have either been con- 
cluded since January I, 1944, or 
there has been some development 
concerning them since that date. The 
service will be kept current, new 
loose-leaf sheets being issued as new 
agreements are published, and earlier 
agreements will be included as rap- 
idly as possible, any recent develop- 
ment regarding an earlier agreement 
being made the occasion for bringing 
up to date the record with respect to 
that instrument. 

United States Treaty Develop- 
ments is a combination and exten- 
sion of such previous publications 
of the Department of State as Trea- 
ties Submitted to the Senate, Treaty 
Developments 1944, and A List of 
Treaties and Other International 
Acts of the United States in Force on 
December 31, 1941, and it will even- 
tually replace them and serve as a 
comprehensive guide to official ma- 
terial respecting all treaties and other 
international agreements to which 
the United States has become a par- 
ty in nearly two centuries of treaty- 
making. 

United States Treaty Develop- 
ments is compiled by Eunice Web- 
ber Shafferman and Helen Hedvig 
Brown, under the direction of Bry- 
ton Barron, Assistant for Treaty Af- 
fairs, Office of the Legal Adviser. The 
first release of loose-leaf sheets may 
be purchased for $4.00 from the 
Superintendent of Documents, Gov- 
ernment Printing Office, Washing- 
ton, D. C. 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Louis B. Sohn + Editor-in-Charge 











Moral Law and International Law 


® One of the important issues affecting international law is the place and part to be 


given to natural or moral law as distinguished from man-made mandates or regula- 


tions. There have been many controversies with respect to the origins and bases of 


law in general and of international law in particular, and the acceptance of natural 


or moral law has been widely advocated as well as opposed. One of its able propo- 


nents in the United States has been John Foster Dulles, of the New York Bar, a United 


States delegate to the General Assembly of the United Nations. His main ideas as 


to the spiritual origins of law and peace were set forth in an address to the Assembly 
of the World Council of Churches at Amsterdam, the Netherlands, last August 24. 


Excerpts are published below: 








" Men are talking about war as 
though it were an unpleasant, but 
necessary remedy for existing ills. 
The fact is that another world war 
would engulf all humanity in utter 
misery and make almost impossible 
the achievement of the good ends 
for which, no doubt, the combatants 
would profess to be fighting. At 
times, war may have to be risked as 
the lesser of two evils. But there is 
no holy war. 

War is evil. Over the ages violence 
has repeatedly been invoked for 
noble ends. That method is drama- 
tic and exciting. It seems to promise 
quick and decisive results and, at 
times, it inspires fine and sacrificial 
qualities. But violent methods breed 
hatred, vengefulness, hypocrisy, cru- 
elty and disregard of truth. Because 
of such evils, wars have seldom ac- 
complished lasting good and there 
is no reason to think that new war 
now would accomplish any good. 


Churches Should Point the Way 
to Elimination of War 


The churches can and should say 
these things and develop a stronger 
public opinion against war. But 
that part of the churches’ task is the 
easier part. War has been recurrent 
throughout the ages, despite its gen- 


erally acknowledged evilness and 
most men’s preference for peace. For 
that there must be some basic cause. 
The churches’ further and harder 
task is to discern that cause and show 
how it can be overcome. 

The Oxford Conference of 1937 
peinted out the most basic cause of 
war. That is the fact that, in a liv- 
ing world, change is inevitable and 
unless there are political institutions 
that make provision for peaceful 
change, there is bound to be violent 
change. 

It is possible to have a peace of 
exhaustion or a peace of tyranny. 
But such peace is not true peace and 
it seldom lasts long. If peace is to 
be durable it must be organized on 
the basis of laws that are made peace- 
fully and that can be changed peace- 
fully. 

That is a basic conclusion; but 
nothing practical can be done about 
it unless certain other matters can 
be settled. If the organization of 
peace is dependent on law, it is nec- 
essary to have some understanding as 
to the nature of law. Are laws merely 
what the most powerful want, or are 
they an effort to carry into effect 
moral principles of right and wrong? 
And if law-making is relied upon to 
effect change, who are to control that 


process and how are non-assenters to 
be treated? Without agreement on 
these matters there can be no ade- 
quate organization of. international 
peace. 


The Principles of Moral Law 
and the Dignity of Man 


. .. Two great principles are here in- 
volved. One is recognition that there 
is a moral law and that it provides 
the only proper sanction for man- 
made laws. The other principle is 
that every human individual, as such, 
has dignity and worth that no man- 
made law, no human power, can 
rightly desecrate. 

Both of these concepts rest upon 
fundamental religious assumptions. 
Belief in a moral law flows from the 
assumption that there is a divinely 
ordained purpose in history, that 
moral considerations are ultimate 
and that man, through his laws, can- 
not disregard the moral law with im- 
punity, just as he cannot disregard 
the physical laws of the universe 
without wrecking himself. 

Belief in the dignity and worth of 
the individual flows from the as- 
sumption that the individual is cre- 
ated by God in His image, is the ob- 
ject of God’s redemptive love and is 
directly accountable to God. He 
therefore has a dignity and worth 
different than if he were only a part 
of the natural order. Men, born to be 
children of God, have rights and re- 
sponsibilities that other men cannot 
take from them. 

Experience shows that when men 
organize a society in accordance with 
these two basic beliefs, they can, 
within such society, have peace with 
each other. 


Western Democracies Have Shown 
Adherence to the Principles 


The Western democracies have never 
created, internationally, adequate in- 
stitutions for peaceful change. But 
domestically they do have institu- 
tions that, to a large extent, reflect 
the two principles to which we refer. 
For many years their governments 
have, in the main, been governments 
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of law. The laws have been made 
and changed by representative proc- 
esses that assume that men generally 
have a perception of right and wrong 
ana will seek what seems right. 

But it is also recognized that popu- 
lar majorities are not infallible and 
so majorities have been bound to re- 
spect minorities. Neither rules nor 
majorities have been allowed to do 
anything that they wanted merely by 
the device of giving their desires the 
label of “law”. Every man, however 
alone or however humble, has been 
entitled to follow the dictates of his 
own reason and conscience and 
peacefully to seek to persuade others 
to agree with him. 

Thus, views originally held by only 
a minority have come to prevail 
peacefully. Justice has been consid- 
ered to be an eternal verity, existing 
apart from and above any human 
will, however powerful, and the ad- 
ministration of justice has been sep- 
arated from politics. 

Under these conditions, social and 
changes have 
they have, in the main, 


economic been im- 
mense and 
been peacefully effected. Human be- 
ings have less and less been treated 
as mere tools of production. Women 
have been freed from grave dis- 
abilities. Infant mortality has been 
greatly reduced, health generally im- 
proved and the span of life length- 
ened. Education has become general 
and the development of spiritual life 

freed of 
Individual 
worked, experimentally and com- 
petitively, to find new ways for men 


1as_~=been political in- 


hibitions. initiative has 


to produce more. 


Sense of Social Responsibility 

Has Been Increased 

At the same time there has developed 
an increasing sense of social respon- 
sibility. No longer can the social or- 
der be described as ‘“‘each for himself 
the devil take the hindmost”. 
Social security has rapidly expanded 


and 


in scope, and works of public utility 
have come to be owned or regulated 
in the general interest. Graduated in- 
come taxes and death duties effect a 
very considerable distribution in ac- 


cordance with need. 
To say these things is not to be 
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self-righteous or complacent. All so- 
cieties are un-Christian in many re- 
spects and no society is without prac- 
tices that promote human welfare. 
But where political institutions have 
been designed to reflect the moral 
law and to respect the dignity and 
the individual, it has 
proved possible to organize peaceful 


worth of 


change. Also, where society is organ- 
ized in conscious denial of these two 
moral principles, force and violence 
are conceded to be inevitable. 


Communism Negates Concepts 

of Moral Law 

Marxian communism is atheistic and 
materialistic. Its leaders reject the 
concept of moral law. There is, says 
Stalin, no such thing as “eternal jus- 
tice”; laws are merely the means 
whereby those in power carry out 
their wills, and human beings have 
no rights that are God-given and 
therefore not subject to be taken 
away by man. 

So, while some good things have 
been done for the proletariat, both 
theory and practice involve coerc- 
ing, terrorizing and liquidating those 
whose reason and conscience compel 
them to reject the order sought to 
be imposed. There are some similari- 
ties between the social and economic 
ends that Communists profess and 
those that Christians seek. But the 
methods taught are utterly dissimilar 
and the present methods of commu- 
nism are incompatible with peaceful 
change. 

The Soviet Communist regime is 
not a regime of peace and, indeed, it 
does not purport to be. It may not, 
and I hope that it does not, want 
international war. But if so, that is a 
matter of expediency, not of princi- 
ple. Violence and coercion are the 
accepted methods, class war being, 
however, usually preferred to na- 
tional war. 

Within the Communist-controlled 
states leadership has _ periodically 
been determined by violent purges 
and it is fanatically taught that there 
is, for communism, no peaceful path 
of development. The recent Comin- 
form indictment of the Communist 
Party in Yugoslavia charged as a 
grievous offense that that party be- 












lieved that there could be a “‘peace- 
ful growth” of communism in rela- 
tion to capitalism. That, it was point- 
ed out, was the heresy of Bukharin, 
who had been executed in the purge 
of 1938. The true doctrine was that 
there must be “ever sharpening” con- 
flict. 


Rejection of Moral Premises 

Which Lead to Peace 

It is inevitable that orthodox com- 
munism should reject peaceful ways, 
except as a matter of temporary ex- 
pediency, because it rejects the moral 
premises that alone make possible 
the permanent organization of peace. 
Peace can never be stabilized except 
by institutions that seek to reflect the 
moral laws and that respect the dig- 
nity of the individual. There always 
have been, there always will be, hu- 
man spirits that will rebel against 
totalitarian dictatorship; and that 
fact, in turn, requires such dictator- 
ships to be violent and coercive. 

Communist parties control govern- 
ments in sixteen countries and 
through them rule nearly one-quar- 
ter of the world’s population. Their 
leadership is dynamic and it has 
world-wide ambitions. That, of itself, 
makes it impossible to create at once 
a universal organization of peace 
through law, and it confronts those 
who seek peace with a difficult prob- 
lem. 

It is not a problem that can be 
solved by abandoning those faiths 
that clash with the communist creed. 
That is morally unthinkable and 
Also, that 
could not advance us toward the de- 


practically impossible. 
sired goal, for it would mean aban- 
doning precisely those principles that 
are needed to organize peace on a 
stable basis. 

Also, the problem cannot be solved 
by trying to crush communism by 
force. Collective action may, at times, 
be required, pursuant to the United 
Nations Charter, to protect member 
states or individual human beings 
in their Charter rights. But it would 
be wrong and stupid to use violence 
in order to convince people that vio- 
lence ought not to be used. 

There is a way of solution. It as- 
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sumes that we can have a little time, 
but that, I think, is a reasonable as- 
sumption. The solution is for those 


who have faith to exert themselves 
more vigorously to translate their 
faith into works. Those who believe 
in the moral law and human dignity 
must be more concerned to make 
social institutions reflect those ideals. 
In that way they can provide an ex- 
ample that others will follow and a 
unifying process will be begun. 

That is not just a speculative pos- 
sibility; it is a probability. History 
shows that men everywhere are al- 
ways attracted to an effort that com- 
bines idealism and realism. Consider, 
for example, the so-called “Chris- 
tian” or “Western” civilization. For 
several centuries it had influence 
that was world-wide, That was partly 
due to coercion, but in the main it 
was because it seemed that the West- 
ern peoples were intent on creating 
institutions that would better pro- 
mote human welfare. 

Out of that creative effort came 
opportunity that could have been 
used for the organization of world 
peace. If now that opportunity has 
receded and the world is seriously 
divided by the communist challenge, 
that is most of all because even the 
good practices of the West no longer 
seem to be the expression of a great 
faith. Arnold Toynbee, in his recent 
volume, Civilization on Trial, says 
that Western civilization has ‘‘been 
living on spiritual capital. Practice, 


unsupported by belief, is a wasting 
asset, as we have suddenly discovered, 
to our dismay, in this generation.” 

Once the connection is broken be- 
tween faith and practices, practices, 
however good, lose their moral sig- 
nificance and seem to be matters of 
expediency. As such they are vul- 
nerable to attack by those who inject 
strong belief into different practices. 
Our Institutions Need 
Moral Defense 
Today many who defend the institu- 
tions of the West do so on purely 
materialistic grounds, such as that 
they have developed mass produc- 
tion. Such reasons are inadequate. 
No political or social system should 
prevail unless it is the means where- 
by men are consciously trying. to 
bring human conduct into accord 
with moral law and to enlarge the 
opportunity of men to exercise their 
rights and be free. 

There is a vast field for such cre- 
ative action. I know that there is 
much to be done in my own country. 
I assume it is the same elsewhere. In- 
ternationally, there is much to be 
done in the United Nations and its 
subsidiary organs and groupings. If 
many will engage themselves actively 
and intelligently in this task, their 
spirit will be contagious, the results 
will be good and that combination 
will draw men into unity that will 
re-create world-wide opportunity. 

We are not in a world where “all 
or nothing” is a healthy rule for liv- 


ing. Some put down on paper the 
theoretical ideal and then feel frus- 
trated if it cannot at once be realized. 
The alternative is to get to work 
wherever that is practically possible 
and to rely on creative spirit and its 
good results to open up new areas of 
opportunity. 


We Must Square Our Practice 
with Our Moral Premises 


Of course, Communist power now 
limits what can be done interna- 
tionally. But also it is the fact that 
we have not nearly approached those 
limits. If we will do what now is pos- 
sible, in a spirit of universal brother- 
hood, we can be sure that present 
limits will constantly recede. They 
cannot withstand such unifying in- 


fluences as we can thus set in motion. , 


The world situation is serious be- 
cause of a sharp division. On the one 
hand are those who claim to be seek- 
ing the welfare of the masses but who 
reject the moral premises necessary 
to make their efforts peaceful and 
fruitful. On the other hand are those 
who accept the moral premises neces- 
sary for the organization of peace but 
who have allowed their practices to 
seem routine, materialistic and spirit- 
ually unfertile. That division will 
gradually become less sharp if those 
who believe in moral law and hu- 
man dignity will make it apparent 
by their works that their political 
practices are in fact being made to 
serve their faith... . 


Challenge of 1948 Christmas 


® Christmas celebrates a way of life that was as revolutionary in the spiritual realm as 


release of atomic energy is in the physical world. 


The greatest challenge ever given to man is to free this “way of life" from its theological 


impediments, so that it can be recaptured, to free people for courageous, creative and 


adventurous living. 


The most needed Christmas gift this year is individual, sacrificial dedication to work 


for the creation of world order under law. Many of our boys died for this. We should 


be willing to live for it. 


The United Nations is not a destination but a route. Man's greatest adventure is to direct 


and “strengthen the United Nations into a world government with limited powers adequate 


to prevent war". 


—Samuel S. Wyer, of Columbus, Ohio 
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Courts, Departments and Agencies 
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Administrative Law . . . judicial review 
. refusal by General Counsel of 
NLRB to issue unfair labor practice 
complaint is not reviewable as a “‘final 
order” of the Board. 
= Lincourt v. NLRB, C.C.A. Ist, 
October 9, 1948, per curiam. 
The Court in this action dismissed 
for lack of jurisdiction a petition 
seeking judicial review of a deter- 
‘mination by the General Counsel of 
the NLRB not to direct the issuance, 
on behalf of the Board, of a com- 
plaint charging unfair labor prac- 
tices. The refusal to issue such a 
complaint was not, in the Court's 
opinion, judicially reviewable as a 
“final order of the Board” within the 
meaning of §10(f) of the Labor-Man- 
agement Relations Act, since §10(f) 
was said to refer “solely to an order 
of the Board either dismissing a com- 
plaint in whole or in part or direct- 
ing a remedy for the unfair labor 
practices found, that is to an order 
entered as the culmination of the pro- 
cedure described in Section 10(b) and 
(c) of the Act, as amended”. Rather, 
the Court stated, the issuance of an 
unfair labor practice complaint un- 
der §10 was a matter of administra- 
tive discretion, for which the Act 
made no provision for review. In 
passing, the Court noted that §3(d) 
of the Act transferred from the Board 
to its General Counsel the power to 
issue §10 complaints, which was said 
to further emphasize that there could 
be no “final order of the Board” in 
this regard. 


Bankruptcy . .. corporate reorganiza- 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been 
digested or reported in those publica- 
tions. 
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tion ... in absence of contrary agree- 
ment bank cannot set off matured note 
against debtor's deposit. 


=" Matter of Susquehanna Chemical 
Corp. U.S.D.C., W.D.Pa., October 13, 
1948, Gourley, D. J. (Digested in 17 
U.S. Law Week 2178, October 26, 
1948.) 


The trustees of a corporation un- 
dergoing reorganization under Chap- 
ter X of the Bankruptcy Act peti- 
tioned to compel a bank to surrender 
to the trustees certain funds of the 
corporation which were on deposit 
when the petition for reorganization 
was filed. The bank had, upon learn- 
ing of the reorganization proceedings, 
applied the balances in the corpora- 
tion’s accounts to a note of the cor- 
poration. In answer to the trustees’ 
petition, the bank asserted a banker's 
lien against the deposits, and a right 
of set-off under §68a of the Act and 
Chapter X, §102. The Court found 
that there had been no understand- 
ing that the corporation’s accounts 
should secure the note, that the cor- 
poration was not insolvent (although 
unable to meet its debts as they ma- 
tured), and that the trustees had been 
hampered by inability to draw upon 
the corporation’s bank accounts. 

The Court held that deposits made 
in the usual course of business by a 
debtor not insolvent were not sub- 
ject in Chapter X reorganization 
proceedings to set-off against a ma- 
tured and unsecured demand note 
owed by the debtor to the bank. The 
Court distinguished reorganization 
proceedings from proceedings in 
bankruptcy, where the courts have 
allowed such set-offs, on the ground 
that the purpose of Chapter X re- 
organization is to rehabilitate, not to 
liquidate, a corporation temporarily 
in financial straits. 


Constitutional Law . .. miscegenation 
... California miscegenation statute 
held unconstitutional. 


= Perez v. Lippold, Cal. Supreme 
Ct., October 1, 1948, Traynor, J. 


A certificate of registry and a li- 
cense to marry were denied peti- 
tioners, a white woman and a Negro, 
by a California county clerk on the 
grounds that §69 of the state’s Civil 
Code prohibits the issuance of a 
license “authorizing the marriage of 
a white person with a Negro, mu- 
latto, Mongolian or member of the 
Malay race”, and that their pur- 
ported marriage would be illegal and 
void under §60 of the Code. Peti- 
tioners, in a proceeding in manda- 
mus to compel the issuance to them 
of a marriage license, contended. that 
§§60 and 69 violated the Fourteenth 
Amendment of the United States 
Constitution. 


In an unprecedented decision the 
Court, by a four-to-three vote, held 
the statute invalid. On the side of 
invalidity Traynor, J., with whom 
Judge Gibson concurred, based his 
opinion on the premise that “mar- 
riage is .. . something more than a 
civil contract subject to regulation 
by the state; it is a fundamental 
right of free men”. He found that 
the right to marry was unconstitu- 
tionally restricted by Civil Code §§60 
and 69 in that arbitrary classifica- 
tions of race, rather than tests of the 
individual, were made the disquali- 
fication. Such racial discrimination, 
in the absence of an emergency or 
“compelling justification”, was said 
to be an unreasonable exercise of the 
police power and contrary to the 
equal protection of the laws clause. 
“Certainly,” it was stated, “the fact 
alone that the discrimination has 
been sanctioned by the state for 
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many years does not supply such 
justification.” 

Judge Traynor further thought 
s§60 and 69 invalid as being too 
vague and uncertain to constitute 
enforceable regulations in that they 
lacked definitions of descriptive 
terms, such as mulatto, and were un- 
certain as to the mode of proof of 
race. 

Concurring in the decision that 
the statute was invalid, Carter, J., 
based his position on the broad prin- 
ciple that race equality was a settled 
issue so far as the fundamental law 
was concerned. 

Edmonds, J., placed his concur- 
rence in the judgment on the lack of 
any “clear and present danger” to 
the nation’s well-being which, rather 
than reasonable classification, he said 
would be necessary to justify a statute 
interfering with one of the funda- 
mental liberties protected by the First 
\mendment. 

Shenk, J., with whom two judges 
concurred, based his dissenting opin- 
ion largely on historical grounds, 
stating that statutes prohibiting mis- 
cegenetic marriages had been uni- 
versally upheld as a proper exercise 
of the state’s power to regulate and 
control the marriage contract of its 
domiciliaries. It was his opinion that 
these laws, “even though they may 
not conform to the sociogenetic 
views of some people”, have a valid 
legislative purpose and factual basis, 
and that it was beyond the power of 
the court to substitute its policy judg- 
ment for that of the legislature. Con- 
sidering the question to be “not 
merely one of difference, nor of su- 
periority or inferiority, but of con- 
sequence and result”, Judge Shenk 
maintained that §§60 and 69 did 
not unconstitutionally discriminate 
against persons of either the white or 
Negro races. 

[No appeal from the judgment 
was taken by the defendant within 
the time limited by law and the 
county clerk was instructed by the 
county counsel thenceforth to ignore 
the statute’s prohibition of mixed 
marriages. | 
Custom Duties . . . U. S. Tariff Com- 


mission ... rules of practice and pro- 


cedure revised. 

® Code of Federal Regulations, Tit. 
19, Ch. II, Pts. 201-207 (13 Fed. 
Reg. 6239) . 

The Federal Register of October 
23, 1948, contains the United States 
Tariff Commission’s rules of prac- 
tice and procedure as revised on 
October 7, 1948, superseding as of 
October 23, 1948, its previous rules. 
This revision incorporates rules 
governing investigations under §3 
of the Trade Agreements Extension 
Act of 1948, amends rules relating 
to investigations under §3 of the 
Agricultural Act of 1948, and amends 
certain rules to conform with Ex- 
ecutive Order 10004, October 5, 1948. 

A revised statement of the Com- 
mission’s organization and functions, 
which were previously codified in 
Part 200, appears in this issue of 
the Federal Register, page 6258. 

The following matters are covered 
by the rules of general application 
in Part 201: applicability of general 
rules, exercise of powers, quorum, 
suspension of rules, matters of 
official record available to the public, 
confidential information, methods 
employed in obtaining information, 
applications for investigation under 
certain federal statutes, scope of in- 
vestigations, public notice of in- 
vestigations, public hearings, appear- 
ances, rehearings, additional hear- 
ings, postponements, continuances, 
extensions of time, conduct of public 
hearings, witnesses and subpoenas, 
witness fees and mileage, depositions, 
oral argument, service of process, 
and non-delegation of authority to 
make decisions. 

Parts 202 to 207 are also published 
relating to investigations as to the 
following: (202) costs of production, 
(203) unfair practices in import 
trade, (204) effects of imports on 
agricultural programs, (205) quotas 
on Philippine articles, (206) prod- 
ucts on which possible tariff conces- 
sions will be considered in trade- 
agreement negotiations, and (207) 
injury to domestic producers result- 
ing from trade-agreement conces- 
sions. 


Elections . . . Indians . . . American 
Indians in New Mexico held entitled 
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to vote in New Mexico elections. 
® Trujillo v. Garley, U.S. D. C., N. 
Mex., August 11, 1948, Phillips, J. 

A New Mexico county clerk re- 
fused to permit plaintiff to register 
to vote on the ground that plaintiff 
was an “Indian not taxed”, and 
hence was ineligible within the mean- 
ing of those words in the New Mexi- 
co Constitution, Article 7, Section 1, 
since he had paid no ad valorem 
taxes on real or personal property. 
On these facts, a special three- 
judge federal district court entered a 
declaratory judgment that the New 
Mexico constitutional provision con- 
travened the Fourteenth and Fif- 
teenth Amendments of the United 
States Constitution, and granted a 
mandatory injunction to compel the 
county clerk to register plaintiff and 
all other Indians not taxed but oth- 
erwise eligible to vote. 

The oral opinion of Phillips, J., in- 
dicated that the Court would have lit- 
tle difficulty in finding the inhibition 
against voting by untaxed Indians to 
be an unconstitutional “discrimina- 
tion on the ground of race”, even 
though the phrase “Indians not 
taxed” should be construed to apply 
only to Indians living in pueblos in 
tribal relationships and consequently 
exempted from state taxation by fed- 
eral law. 

A more difficult question, the 
Court stated, was raised by the ar- 
gument that since the New Mexico 
Supreme Court had not authorita- 
tively construed the phrase “Indians 
not taxed”, which was deemed sus- 
ceptible to a construction which 
would render it constitutional, the 
constitutional issue was not yet ripe 
for action in the federal courts, re- 
ferring to such cases as Meredith v. 
Winter Haven, 320 U.S. 228, and 
Spector Motor Service v. McLaugh- 
lin, 323 U.S. 101. The Court reject- 
ed this argument on two grounds: 
(1) that the administrative authori- 
ties had adopted a _ construction 
which prohibited plaintiff and other 
untaxed Indians from voting, that 
construction being ‘somewhat indi- 
cated, if not clearly held,” in a re- 
cent decision of the New Mexico Su- 
preme Court, and (2) that there was 
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little probability that the state courts 
would act on the matter in time for 
plaintiff to vote in the 1948 elections. 


Evidence ... privilege ... records of 
selective service registrants held pro- 
tected by privilege running to the regis- 
trant, as well as to the government. 
® Gray v. Bernuth, Lembcke Co., 
Inc., US.DG., E.D.Pa., October 22, 
1948, McGranery, J. 

Motion was made pursuant to 
Rule 34 of the Federal Rules of Civil 
Procedure to require a_ registrant 
under the Selective Training and 
Service Act of 1940 to produce all 
the information in his selective serv- 
ice file which was in a Federal Rec- 
ords Depot of the State Headquarters 
for Selective Service. The motion was 
contested on the ground that the 
documents sought were privileged 
by statute. 

The Court denied the motion and 
held that at least some of the in- 
formation contained in a selective 
service file was protected by a priv- 
ilege running to the registrant, as 
well as to the government. The 
Court noted the authority of the 
Director of Selective Service, under 
50 USC (App.) §321 et seq., to “pre- 
scribe such rules and regulations as 
may be necessary to preserve the con- 
fidential nature of the individual 
obtained 
under the Selective Training and 
Service Act of 1940... 
subsequent promulgation of regula- 


confidential records 
”, and his 


tions restricting disclosure of such 
records. In view of the privilege in- 
volved, the Court found it unneces- 
sary to deal with the question as to 
whether the registrant had the req- 
uisite “control” of the records 
sought, to justify resort to Rule 34. 


Labor Law ... union coercion ... in- 
ternational union, as well as local 
union, directed to cease and desist 
from coercive and intimidatory strike 
activities where plant blocked by mass 
picketing and non-strikers followed 
and threatened. 
=" In re International Longshore- 
men’s and Warehousemen’s Union, 
Case No. 20-CB-1, NLRB, October 
25, 1948. 

This decision, the Board’s first on 
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strike activities under the Labor- 
Management Relations Act of 1947, 
directed local and parent unions to 
cease and desist from restraining em- 
ployees in their right to refrain from 
concerted activities as guaranteed by 
§7 of the Act. The Board held that 
this right included the right to go to 
work while a strike was in progress. 
The unions were found guilty of re- 
straint and coercion violative of §8 
(b) (1) where their agents engaged 
in mass picketing which forcibly 
blocked entry to a struck plant, and 
followed and threatened homeward- 
bound non-strikers. Name calling 
and vocal abuse of non-strikers were 
held not to constitute unlawful re- 
straint and coercion. The Board in- 
dicated that determination of union 
responsibility for the acts of its 
“agents” will be guided by ordinary 
law of agency, which the Board re- 
duced to three cardinal rules: (1) 
The burden of proof rests on the 
party asserting agency; (2) Agency 
being a contractual relationship, the 
principal’s consent, express or im- 
plied, must be shown; (3) A princi- 
pal’s responsibility is measured by 
“scope of employment”, even though 
specific acts be unauthorized or for- 
bidden. 

In accordance with these rules, the 
Board found that the local union 
was responsible where its business 
agent participated in unlawful coer- 
cion, since he was empowered to plan 
and direct the lawful striking activi- 
ties, and where its vice president was 
actively inciting unlawful coercion, 
since he was empowered to assist in 
the conduct of a strike. 

The majority of the Board also 
held the international (or parent) 
union responsible since (a) it ad- 
mitted, in pleadings before the 
Board, that the strike and picketing 
were joint activities of it and the 
local; (b) one of the international’s 
officials specifically ratified the most 
violent episode which occurred on 
the picket line; and (c) the inter- 
national had failed to disavow the 
illegal activities of the local or its 
officials. 

Dissenting members of the Board 
expressed agreement with the “‘sub- 


stantive law” of the majority, and 
with its results, except as to the in- 
ternational. The minority main- 
tained that clear proof of agency 
was lacking, in the case of the inter- 
national, and that it was improper 
for the majority to proceed on the 
argument—developed for the first 
time sua sponte in the majority opin- 
ion—that admissions of co-sponsor- 
ship of the strike constituted admis- 
sions of agency despite the general 
denial of unlawful activity contained 
in the same pleadings. 


Monopolies . . . Sherman Act... 
price-fixing patent pool held criminal 
violation of Sherman Act, §§1 and 2. 
® U.S.v. General Electric Co., et al., 
U.S.D.C., S.D.N.Y., October 8, 1948, 
Knox, J. 

This proceeding, described as the 
“first criminal patent pool anti-trust 
case”, charged General Electric, 
Krupp and others with violations of 
the Sherman Act on four counts, and 
of the Wilson Tariff Act. 

The Court found a conspiracy in 
restraint of trade, violative of §1 of 
the Sherman Act, to have evolved 
from a GE-Krupp agreement pool- 
ing patents basic to the cemented 
carbide industry. It was held that this 
agreement, implemented by agency 
contracts, restrictive licenses, price- 
fixing, boycotts, purchase of competi- 
tors, and territorial division of mar- 
kets, had been used to monopolize 
and control the industry; since all 
participants had accepted the plan, 
the necessary consequence of which 
was restraint of trade, conspiracy was 
deemed established. In the Court’s 
view it was not necessary to determine 
whether defendants pooled inde- 
pendent competing patents, since an 
unlawful patent pool was said to turn 
on the nature of exploitation and 
control, rather than the patents in- 
volved. Nor was it material that the 
industry was born with the patents, 
since the Sherman Act does not dis- 
tinguish between strangulation of 
living commerce and preventing the 
birth of commerce that does not 
exist. 

The facts also led to conviction 
for violation of §2 of the Act on 














three counts: monopolization, at- 
tempt to monopolize, and conspir- 
acy to monopolize. 

With regard to the charge of mo- 
nopolization, the Court pointed out 
that where patents are not involved, 
the threshold fact issue is “whether 
the defendants possessed the neces- 


‘ 


sary percentage of market control to 
constitute a monopoly”. Here, how- 
ever, monopoly based on patents was 
conceded and _ the 
whether the monopoly was lawful, 
coming within the protection of the 


grants. Accordingly: “Although in a 


question was 


non-patent case exclusion, unlawful 
achievement, and abuse of monopoly 
power may not need to be proved, 
elements of such conduct are neces- 
sary in a patent case before Section 2 
may be invoked.” Within this rule, 
the Court deemed the charge of un- 
lawful monopolization to have been 
proved. 

Though specific intent was unnec- 
essary for a conviction of actual mo- 
nopolization, it was, in the Court’s 
opinion, an essential element of the 
charge of attempted monopolization. 
Since the Court had found that de- 
fendants’ primary purpose was a sys- 
tem of price control over the entire 
industry and that actual monopoliza- 
tion had been proved, conviction of 
attempt to monopolize followed as a 
matter of course. Conviction of con- 
spiracy to monopolize 
flowed directly from the facts con- 
sidered in regard to the other counts. 

The Court also found defendants 
guilty under the count charging vi- 
olation of the Wilson Tariff Act. 
The Court noted that there was 
“very little authority on the construc- 
tion” of that Act, but that conviction 
under it followed from conviction 
on the Sherman Act counts, since the 
Wilson Act “makes explicit the pro- 
hibitions of the Sherman Act in the 
field of foreign commerce”. 


similarly 


Negligence ... proximate cause ... 
owner’s leaving keys in automobile 
not lawfully registered held not proxi- 
mate cause of injury resulting from 


thief’s operation of vehicle. 


® Galbraith v. Levin, Mass. Supreme 
Jud. Ct., October 1, 1948, Spalding, 


J. (Digested in 17 U.S. Law Week 
2182, October 26, 1948.) 
Defendant’s 
gally registered in Massachusetts, was 
stolen when it had been left unat- 


automobile, not le- 


tended with the keys “over the sun 
visor”. Plaintiff, who was injured 
as the result of negligent operation 
of the car by the thief, sued in tort, 
alleging both negligence and nuis- 
ance. 

Plaintiff relied on Malloy v. New- 
man, 310 Mass. 269, which held the 
owner of an unregistered car simi- 
larly stolen guilty of negligence and 
liable in tort. The Court, however, 
deemed the Malloy case inconsistent 
with Slater v. Baker Co., 261 Mass. 
124, and Sullivan v. Griffin, 318 Mass. 
359, which established the principle 
that the owner’s negligence in leav- 
ing the keys in a lawfully registered 
car was not the proximate cause of 
injury sustained while the car was 
“Distinc- 
such differences 
[i.e., legality of registration] are 
difficult to justify,” said the Court. 
“If the chain of causation is broken 


being driven by a thief. 
tions founded on 


in the one case, there would seem 
to be no reason why it should not 
be in the other.” The rule of the 
Slater and Sullivan cases was pre- 
ferred as “in accord with the prevail- 
ing view in other jurisdictions”. The 
Malloy case was, accordingly, over- 
ruled, and a directed verdict for de- 
fendant sustained. 

This reasoning as to negligence was 
held equally applicable to the count 
stated in nuisance, since “In an ac- 
tion based on nuisance as in the 
case of any other tort the plaintiff 
must show that the nuisance was 
the proximate cause of his injuries”. 


Securities and Exchange Commission 
amendments to proxy rules 
adopted. 


® Code of Federal Regulations, Tit. 
17, Ch. II, Pt. 240, §240.14 (13 Fed. 
Reg. 6678). 


In the Federal Register of Novem- 
1948, the SEC announced 
the adoption of amendments to its 
proxy rules, composing §240.14 (Reg- 
ulation X-14) under the Securities 
Exchange Act of 1934, which were 


ber 13, 
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deemed necessary in the public 
interest and for the protection of 
investors. The amendments became 
1948, but 


compliance with them as to solicita- 


effective November 5, 
tions commenced prior to December 
15, 1948, is optional. 

The amendments, inter alia, in- 
clude the revision of §240.14a-4 
(Rule X-14A-4), which governs the 
form of proxies, to require that there 
be set forth in bold type on the form 
of the proxy an indication as to 
whether or not it is solicited on 
behalf of the management or on 
behalf of other persons. Although 
the SEC failed to adopt a proposal 
that the proxy form should contain 
no recommendation with respect to 
any matter to be acted upon, the 
Commission indicated that this does 
not permit the use of the form to 
electioneer for or against propositions 
to be voted on by the stockholders. 

Other changes in the proxy rules 
(1) prohibit a proxy from confer- 
ring authority to vote at any annual 
meeting other than the next one 
following the solicitation, and (2) 
require the proxy statement to pro- 
vide that the shares covered by the 
proxy will be represented at the 
meeting and voted in accord with 
any specifications of choice provided 
to be made in the proxy. 

In regard to the information re- 
quired in the statement under Sched- 
ule 14A, the amendments adopted 
call for the same breakdown of the 
various types of remuneration paid 
to individual directors, nominees and 
officers as had heretofore been re- 
quired with respect to directors and 
officers as groups. Information must 
also be given as to the indebtedness 
of associates of directors, officers and 
nominees of the issuer as well as for 
the indebtedness of such directors, 
officers and nominees themselves. 
Torts ... right of privacy ... legiti- 
mate public interest ... no_ liability 
for radio broadcast of old story of 
disappearance of plaintiffs’ father, 
trial of one suspected of his murder, 
and subsequent death in foreign state 
with probate of his will naming one of 
plaintiffs as beneficiary. 
= Smith v. Doss, doing business as 
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Radio Station WJRD, Ala. Supreme 
Ct., October 7, 1948, Stakelv, ff 
In a suit by two sisters to recove1 


damages for a broadcast about their 


cle Ce ased 


father, plaintiffs alleged 
that their right of privacy had been 
violated and their name injured by 
the publicity accorded the circum- 
stances of their father’s disappear- 
ance from his home in 1905, includ 
ing the trial of a local townsman for 
his supposed murder, and the sub- 
sequent discovery of his whereabouts 
in a foreign state upon his death in 
1930 and the probate of a will nam- 
ing one of plaintiffs as his legatee. 

The Court held that, although an 
action for violation of the right of 
privacy might be maintained in Ala- 
bama, plaintiffs’ allegations did not 
state such a cause of action, saying 

... we consider that the broadcast 
was the subject of legitimate public 
interest. By his own acts John Lind- 
eren made himself a public charac- 
ter. The passage of time could not 
vive privacy to his acts because the 
story of John Lindgren is a part of 
the history of the community. It is 
embedded in the public record 
through the imprisonment of John 
Sobrey on a charge of murder and 
his fight in the courthouse to prove 
his innocence and to free himself 
from the stigma of that charge. The 
will of John Lindgren is a public 
The broadcast was based on 
We. 


sons given that the allegations in 


re cord. 


fact. . conclude for the rea- 


this case do not state a cause of 
action . 
Venue ... venue of injunction action 


based on statute and Constitution of 
U.S. in U.S. District Court for District 
of Columbia is governed by federal 
venue statute, rather than by local 
District of Columbia statute. 
® Brotherhood of Locomotive Fire- 
men & Enginemen v. Graham, U.S. 
Ct. App., D.C., October 26, 1948, 
Stephens, Ch. J. 

Twenty-one Negro locomotive fire- 
men brought an action founded on 
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Act and the 
the United States 
in the United States District Court 
for the District of Columbia against 


the Railway Labor 


Constitution of 


the Brotherhood of Locomotive Fire- 
men and Enginemen, two of its local 
lodges, two officers of those lodges 
and certain railway carriers, seeking, 
inter alia, to restrain enforcement of 
a collective bargaining agreement 
alleged to discriminate against col- 
ored firemen. The Brotherhood, an 
unincorporated association found to 
have its principal place of business 
Ohio, 


bargaining agent for the entire class 


in Cleveland, acted as sole 
of locomotive firemen. The Brother- 
that 


dismissed upon the ground, among 


hood’s motion the action be 
others, of improper venue, was de- 
the which 


ordered that a preliminary injunc- 


nied by lower court 
tion be granted. Appeal was taken 
by the Brotherhood from this order. 

Reversing the order below, the 
Court of Appeals held that venue of 
the injunction action was mischosen 
since, in all cases which require the 
exercise by an inferior federal court 
of the judicial power conferred by 
Article III of the United States Con- 
stitution, the federal venue statute, 
28 USC §112, which requires a de- 
“inhabitant” of the 
district in which he is sued, excludes 
the operation of the local District 


fendant to be an 


of Columbia statute, D.C. Code 
(1940) §11-308, which requires for 
venue only that a defendant be 


“found within” the District. It was 
said that the local venue statute was 
enacted by Congress under Article I, 
§8, cl. 
limited to the District of Columbia 
and that, in its relation to the fed- 
eral venue statute, it was comparable 
to a state statute. Hence, although 
the Brotherhood maintained an of- 


17, which conferred powe 


fice in the District of Columbia, the 
labor organization could be sued 
only in the Northern District of Ohio 
where it had its inhabitancy, as an 
under 
the “principal place of business” 


unincorporated association, 


test. The fact that two local lodges 
of the Brotherhood and two of their 
the Dis- 
trict, had been joined as defendants 


officers, all inhabitants in 
did not, in the Court’s opinion, make 
the action a class suit in satisfaction 
of the inhabitancy requirement, since 
it did not appear that the lodges and 
officers had an interest in the out- 
come of the suit co-extensive with 
that of the labor organization. 
Stephens, Ch.J., noted that the re- 
phrasing of 28 USC §112 in 28 USC 
§1391 (b), 
1948, 


“reside” 


effective September 1, 
the word 


inhabitant”, 


which substitutes 


for “is an 
makes no substantive change in re- 
spect of venue in the federal courts 
generally. In view, however, of an 
addition to the Judicial Code, 28 
USC §1406 (a) , also effective Septem- 
ber 1, 1948, which authorizes the 
transfer of a case with improper 
venue to which it 
could have been brought, the Court 


any district in 
remanded the case to the trial court 
and directed that the case be trans- 
ferred to the proper district in Ohio. 


Further Proceedings in Cases Re- 


ported in this Division 

® The following action has been 
taken in the Supreme Court of the 
United States: 

PROBABLE JURISDICTION NOTED, No- 
vember 8, 1948: U.S. v. 1CC—United 
States (34 A.B.A.J. 833; September, 
1948). 

CERTIORARI GRANTED, November 
8, 1948: Eisler v. U.S.—Courts (34 
\.B.A.J. 718; August, 1948). 

CERTIORARI DENIED, October 18, 
1948: Kirkland v. Atlantic Coast 
Line R. Co.—Administrative Law (34 
A.B.A.J. 503; June, 1948) ; Guerrini 
v. U. S.—Shipping (34 A.B.A.J. 506; 
June, 1948). 

The United States District Court 
for the Southern District of New 
York, on October 28, 1948, modified, 
with respect to the relief afforded, 
the opinion of July 19, 1948: Alden- 
Rochelle, Inc. v. ASCAP—Monopoly 
(34 A.B.A.J. 949; October, 1948). 
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ConstTITUTIONAL LAW— 
‘The United States Supreme Court: 
1947-48": The leading article of the 
\utumn issue of the University of 
Chicago Law Review (Vol. 16—No. 
|; pages 1-55) is a survey, entitled 
as above, by John P. Frank, Assistant 
Professor of Law at Indiana Univer- 
sity Law School, in which he analyzes 
the work of the Supreme Court dur- 
ing its last term, by tabulating the 
type of cases decided and the voting 
distribution among the various mem- 
bers of the Court. His conclusion, on 
the basis of his study of the type of 
case decided by the Court and the 
alignment of the majorities and mi- 
norities in given cases, is: 

One cannot in fairness press to- 
gether the vagaries of an institution, 
as reported in the pages above, and 
say in a phrase: This was the Supreme 
Court in the year just passed. There 
was little of unity and much of dis- 
sent and concurrence, not only in the 
given case but also in the given area. 

Yet if little either great or clear- 
cut emerged in this year, there was 
much that was satisfying. The appli- 
cation of the laws protecting competi- 
tion at least did not retrogress, and 
there were some real advances for 
civil liberty. 

(Address: The University of Chicago 
Law Review, 5750 Ellis Avenue, Chi- 
cago 37, IIl.; price for a single copy: 
$1.35.) 


CopyriGHT— Unfair Compett- 
tion—Equitable Servitudes—“Unau- 
thorized Uses of Television Broad- 
casts”: “To prevent the unauthorized 
use of television broadcasts, several 
devices are available to resourceful 
counsel. .. . The courts have at their 
disposal the tools necessary to resolve 
whatever conflicts of interests may 
arise and, without injury to the pub- 
lic, to protect and foster the new and 


growing television industry, which 
already promises so much to the eco- 
nomic and social development of 
the nation.” 

These “tools’”—statutory copyright, 
common law copyright, other com- 
mon law property rights, unfair com- 
petition, quasi-property right, equi- 
table servitudes and their various 
limitations are discussed by David 
M. Solinger, of the New York Bar, in 
the September issue of the Columbia 
Law Review (Vol. 48—No. 6; pages 
848-875 
well as unauthorized uses of telecasts 
are treated. Mr. Solinger recognizes 
that protection against either type of 
conduct “can be achieved by legis- 


Unauthorized telecasts as 


lation, either (1) sanctioning some 
form of equitable servitude on the 
programs, or (2) amending the copy- 
right law to extend more explicit 
rights to the creators of radio and 
television broadcasts, or (3) enacting 
penal statutes more broadly defining 
the concept of interception of radio 
and television communications”, but 
such legislation, he concludes, should 
not be necessary. (Address: Colum- 
bia Law Review, Columbia Univers- 
ity, New York 27, N. Y.; price for a 
single copy: $1.00.) 


Corporate REORGANIZA- 
TIONS—“Reorganizations under the 
Bankruptcy and Holding Company 
Acts”: Under the provisions of Chap- 
ter X of the Bankruptcy Act, the 
Securities and Exchange Commission 





is charged with the duty of serving 
in an advisory capacity as the repre- 
sentative of investors and technical 
assistant to the reorganization court. 
In reorganizations under the Public 
Utility Holding Company Act, the 
Commission is the original forum 
to which reorganization plans must 
be submitted, and court proceedings 
do not come into the picture until 
the conclusion of proceedings before 
the Commission. An excellent article 
by Julian M. Meer, formerly Princi- 
pal Attorney of the Commission’s 
Corporation Finance Division and 
now a member of the Dallas Bar, 
in the November issue of the Texas 
Law Review (Vol. 27—No. 1; pages 
14-41), explains the difference in the 
Commission’s approach to reorgani- 
zation problems under the two Acts. 
While the Commission observes the 
so-called absolute priority rule in its 
determinations under both Acts, the 
bankruptcy-reorganization measure 
of priority rights involves a com- 
parison of the charter liquidation 
preference figures of the respective 
securities with an over-all valuation 
of the enterprise obtained by capi- 
talization of reasonably prospective 
earnings at an appropriate rate. The 
author points out that the Holding 
Company Act measure followed by 
the Commission with the approval 
of the courts involves an attempt to 
compare the respective prospects of 
the various classes of security holders 
to participate in reasonably foresee- 
able future earnings without refer- 
ence to an overall valuation estimate. 
(Address: Texas Law Review, Aus- 
tin, Texas; price for a single copy: 
$1.00.) 


Cn JYRPORATIONS — “Coopera- 
tives’: The Summer issue of Law and 





Editor's Note 


Members of the Association who wish to obtain any article referred to should 
make a prompt request to the address given with remittance of the price stated. If 
copies are unobtainable from \he publisher, the Journal will endeavor to supply, 
at a price to cover cost plus handling and postage, a planograph or other copy of 
a current article. 
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Law Magazines 


Contemporary Problems (Vol. 13— 
No. 3; pages 391-546) is devoted to 
a timely symposium on the relation- 
ship of cooperative corporations to 
our present system of social, econo- 
mic and legal controls. 

The tax issue is discussed in ar- 
ticles by Albert W. Adcock, General 
Counsel for the National Tax Asso- 
ciation, W. L. Bradley, Chairman of 
the Standing Committee on Coopera- 
tive Accounting of the American 
Institute of Accountants, and Wil- 
fred E. Rumble, counsel for several 
cooperative associations, who in turn 
take up the subjects of “patronage 
dividends”, “reserves of tax exempt 
cooperatives” and “‘cooperatives and 
income taxes” (pages 505, 526 and 
534). The conclusion of the latter 
two articles is that any abuses and 
inequities that exist between co- 
operatives and ordinary corporations 
can be corrected by simple changes 
in Treasury regulations, while the 
conclusion of the first is that patron- 
age dividends are essentially a dis- 
tribution of corporate profits, and 
should be taxed in the same manner 
as other corporate income to elimin- 
ate an unfair competitive advantage. 

The anti-trust immunities of co- 
operatives are analyzed in articles 
by Frank Evans, General Counsel 
of the American Farm Bureau Fed- 
eration, 1927-29, and Irwin Clawson, 
attorney for several cooperatives in 
Utah, and John Hanna, member of 
the Committee on Legal Education, 
American Institute of Cooperation 
(pages 473 and 488). 

The first three articles in the 
symposium, “Revolving Capital in 
Stock Cooperative Corporations”, 
by Charles E. Nieman (page 393). 
“The Collecting and Remitting 
Transactions of a Cooperative Mar- 
keting Corporation”, by A. Ladru 
Jensen (page 403), and ‘“Reorganiz- 
ing and Financing Agricultural Co- 
operatives”, by John E. Eidam (page 
420) , deal with the capital and finan- 
cial structures and corporation-mem- 
ber-patron relationships peculiar to 
the cooperative type of corporation. 

“Recent Trends in Urban Devel- 
opment”, by Jerry Voorhis (page 
458), and “The Non-Profit Corpora- 
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tion or Association in the Non-Agri- 
cultural Field”, by Raymond W. 
Miller and Herbert R. Grossman 
(page 463), as their titles suggest, 
trace the expanding development of 
cooperatives from strictly rural and 
agricultural fields into urban locali- 
ties and into credit, insurance, hous- 
ing and other activities. (Address: 
Law and Contemporary Problems, 
Duke Station, Durham, N. C.; price 
for a single copy: $1.00.) 


Hsrates AND TRUSTS—Taxa- 
tion—“Apportionment of Federal 
Estate Taxes”: Readers familiar with 
this department of the JouRNAL have 
become aware that the matter of 
estate planning is assuming growing 
significance under the combined im- 
pact of economic conditions and 
revenue statutes. An important part 
of any estate plan is the distribution 
of the burden of estate taxes. In 
this field, Austin Fleming, of the 
Chicago Bar, has contributed a use- 
ful article to the Illinois Law Review 
for May-June, 1948 (Vol. 43—No. 2; 
page 153-171.) The author reviews 
the rules developed in the various 
jurisdictions, partly by decision and 
partly by statute, and rightly em- 
phasizes the importance of accurate 
draftsmanship. One may sympathize 
with the views expressed by many 
that apportionment of taxes is diffi- 
cult and creates intricate problems 
of administration, and that a rule 
charging all taxes on the residue is 
much simpler. Justice is never easily 
achieved, however. Since the present 
high levels of estate and gift taxes 
may be expected to continue, the 
problem of an equitable proration 
of this tax burden must be met and 
solved. As the author properly em- 
phasizes, the solution of the problem 
depends largely upon careful drafts- 
manship of wills and trusts. (Address: 
Illinois Law Review, Northwestern 
University School of Law, Chicago 
11, Ill.; price for a single copy: $1.00.) 


Mauninc LAW—“Mining Law in 
Recent Years’: An article, entitled 






as above, in the September issue of 
the California Law Review (Vol. 
XXXVI—No. 3; pages 355-389) by 
William E. Colby, of the San Fran- 
cisco Bar, who is an assistant editor 
of Lindley on Mines (3rd edition, 
1914) , brings down to date that por- 
tion of Judge Lindley’s textbook 
which deals with the origins and 
growth of the federal public land 
system. The history of public lands 
from the time George Washington 
acted as a surveyor for the Contin- 
ental Congress, up to the current 
tidelands cases (U. S. v. California, 
[1947] 332 U.S. 19), is traced. The 
author points out that the simple 
system of rectangular townships, in 
lieu of “indiscriminate locations’’, 
dates back to 1785, and the policy 
of free mining on the public domain 
in accordance with the ‘‘miners’ cus- 
toms, rules, and regulations” as con- 
firmed by the Mining Act of 1872 
(30 USC § 22) dates back to the days 
of the ‘49ers. (Address: California 
Law Review, Berkeley 4, Cal.; price 
for a single copy: $1.25.) 


Patent LAW—Anti-Trust Laws 
—“Intellectual Property Protection 
and the Anti-Trust Laws”: A useful 
and well-annotated monograph on 
the above-quoted subject, which this 
JouRNAL would have been glad to 
publish if its length had not made 
that impracticable, has fortunately 
been given the required space in four 
issues of the authoritative Journal of 
the Patent Office Society (Vol. XXX— 
Nos. 6, 7, 8 and 9), with a supple- 
ment in prospect to the original com- 
pilation and analysis. The author is 
Adolph C. Hugin, of the District of 
Columbia Bar. Those who have legal 
problems in the confused area left 
by the decisions in the Hartford- 
Empire (323 U. S. 386) and Mercoid 
(320 U. S. 661, 680) cases, are likely 
to find it useful to obtain the six 
issues and have the assistance of this 
documented discussion. (Address: 
Journal of the Patent Office Society, 
104 Academy Avenue, Baltimore, 
Md.; price per copy for each of the 
five issues: 35 cents.) 
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Practice AND PROCEDURE 
“Actions In Rem”: A thoughtful 
and scholarly analysis of the in rem 
iction by Professor George B. Fraser, 
jr., of the University of Idaho Col- 
ve of Law, appears in the Septem- 
ber, 1948, issue of the Cornell Law 
Quarterly (Vol. 34—No. 1; pages 29- 
19). The author devotes himself pri- 
\arily to a well-annotated survey of 
hat procedural phenomenon where- 
y legal proceedings are “directed 
igainst property itself in order to 
cach and dispose of the property 
of some interest therein’. He 
Iso advances for consideration the 
lacing of a limitation upon actions 
brought to recover a money judg- 
nent out of property within the jur- 
isdiction of the forum. He would do 
this by first applying the mechanism 
ol forum non conveniens, useful so 
often to a harassed court. He would 
ilso require plaintiffs to give to de- 
fendants that notice which was most 
likely to reach them. Of particular 
interest to the practicing lawyer is 
the section which concerns itself with 
i discussion of the effect of judg- 
ments in in rem actions. This ma- 
terial may clarify the muddled con- 
cepts which all too frequently grow 
out of the doctrines of res judicata, 
ind merger of a cause of action in 
judgment. (Address: Cornell Law 
Quarterly, Ithaca, N. Y.; price for a 
single copy: $1.00.) 


Piase UTILITIES — Aviation 
Law—‘Regulation as a Tool in the 
Development of the Air Freight In- 
dustry”: James A. Durham, an attor- 
ney in the Finance Division of the 
Civil Aeronautics Board, and Marc J. 
Feldstein, a statistician in the Ac- 
counting and Rates Division of the 
same board, have collaborated in a 
study, entitled as above, in the Octo- 
ber issue of the Virginia Law Review 
(Vol. 34—No. 7; pages 769-809). The 
purpose of the article is to demon- 
strate the extent to which the expan- 
sion of the new air freight industry 


may be influenced by the pattern of 
regulation as set forth in the Civil 
\eronautics Act. It appears to be 


the opinion of the authors that the 


statute and its administration have 
lacked a positive program of action 
apart from the initiative exercised by 
particular private groups in the 
field. (Address: Virginia Law Review, 
Charlottesville, Va.; price for a single 
copy: $1.25.) 


ce, “The Revenue Act 
of 1948”: Two recent comprehensive 
studies on the federal Revenue Act 
of 1948 are to be noted in addition 
to those which have already appeared 
i Professor 
Stanley S. Surrey, of the School of 


in various periodic als. 


Jurisprudence at the University of 
California, is the author of the lead- 
ing article in the July, 1948, issue 
of the Harvard Law Review (Vol. 
LXI—No. 7; pages 1097-1164), en- 
titled “Federal Taxation of the Fam- 
ily—The Revenue Act of 1948”, 
which reviews all of the main 
changes accomplished by the new 
statute and analyzes particularly the 
new provisions of estate and gift 
taxes. (Address: Harvard Law Re- 
view, Gannett House, Cambridge, 
Mass.; price for a single copy: $1.00.) 

Professor Willard H. Pedrick is the 
author of the leading article in the 
July-August, 1948, issue of the J/li- 
(Vol. 43—No. 3; 
pages 277-322), in which he covers 
much of the same field as Professor 
Surrey. He also emphasizes the new 
provisions of the estate and gift taxes 
in the light of the community prop- 
erty concept. (Address: Illinois Law 
Review, Northwestern University 
School of Law, Chicago 1], IIl.; price 
for a single copy: $1.00.) 
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Unrair COMPETITION 

“False Advertising as a Competitive 
Tort”: From the focal points of the 
famous and highly controversial 
American Washboard case (103 Fed. 
281, CCA 6th, 1900) , the recent Cali- 
fornia Sportswear case ‘162 F. (2d) 
893, CCA 2d, 1947), and Sections 
43 (a) and 44 of the Lanham Trade- 
Mark Act of 1946, Rudolf Callmann, 
of the New York Bar, has contributed 
in the September issue of the Colum- 
bia Law Review (Vol. 48—No. 6; 


Law Magazines 


pages 876-888) a summary of the 
very limited common law remedies, 
as distinguished from Federal Trade 
Commission procedures, against false 
advertising. The author looks to the 
Lanham Act to expand the scope of 
judicial protection. Section 43 (a) 
provides for a civil damage suit 
against anyone who uses any false 
description or representation of 
goods or services in commerce by 
any person who is likely to be dam- 
aged by such use. This section, the 
author contends, should be regarded 
as a direct source of federal law 
against false advertising. It is also 
suggested that Section 44 may offer 
an indirect source of such a law by 
its reference to international treaties 
and their broad concepts of unfair 
competition. Section 44(h) declares 
that any foreign national, resident 
or business ‘‘shall be entitled to ef- 
fective protection against unfair com- 
petition” and that all the remedies 
provided in the Act for infringement 
of marks “shall be available so far 
as they may be appropriate in re- 
pressing acts of unfair competition”. 
Section 44(i) declares that United 
States citizens or residents are en- 
titled to the same benefits as those 
granted to foreign persons under 
Section 44. When the language of 
these provisions is read in the light 
of their legislative history, they ap- 
pear to import the development of a 
new corpus of federal law against 
unfair competition, as that term is 
construed in its broader sense, with 
the result that an action for unfair 
competition in commerce, whether 
involving foreigners or American na- 
tionals, would be one “arising under 
this Act”. Under this view, “‘jurisdic- 
tion over such causes will now be 
vested in the federal courts, irrespec- 
tive of diversity of citizenship or the 
amount in controversy, and _ the 
courts should apply federal law and 
not the common law of the states, 
thereby depriving the rule of Erie 
R. Co. v. Tompkins of an important 
segment of its newly acquired do- 
main.” (Address: Columbia Law Re- 
view, Columbia University, New 
York 27, N. Y.; price for a single 
copy: $1.00.) 
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Award Winners Have 


® Each year when the Awards of 
Merit judges announce their deci- 
sions of the state and local groups 
adjudged to have received the awards 
for general excellence in bar associa- 
tion activities during the past JBC 
vear, those groups not winning are 
heard to mutter ‘““What have they got 
The task of 
this year’s board of judges, consist- 
ing of Frederick L. Hall, of Kansas, 


Chairman, Thomas Cooch, of Dela- 


that we haven't got?” 


ware, and Lewis R. Donelson III, of 
Tennessee, was a most difficult one. 
In the first place, more applications 
for awards were received than in any 
previous year and secondly those sub- 
mitted demonstrated a high caliber 
of activities in each locality. As a 
matter of fact, the board of judges 
was “hung” for a period of thirty- 
six hours before they arrived at a 
unanimous decision. 

The award to the state group ad- 
judged to have presented the best 
state-wide program was made to the 
Junior Bar Section of the State Ban 
of Michigan, whose chairman was 
John W. Cummiskey, of Grand Rap 
ids. The outstanding accomplish- 
ment of the Michigan group was the 
completion in four months of a state- 
wide economic survey, titled “Survey 
of Conditions and the Practice of 
1948”. The mov- 


ing spirit behind this project was the 


Law in Michigan 
Junior Bar Section Chairman, John 
W. Cummiskey. Because of the need 
for research and development as an 
integral part of 
Cummiskey enlisted the cooperation 
of Dean E. Blythe Stason and Profes- 
sor Charles W. Joiner, of the Univer- 
sity of Michigan Law School. They 
threw the weight of the school be- 
hind the project, including a_re- 
search grant from the William W. 


the project, Mr.°® 


1136 American Bar Association Journal 


Outstanding Programs 


Cook Endowment Fund, to aid in the 
research and compilation of mate- 
rials. Robert Hosick, of Kalamazoo, 
was appointed chairman for the sur- 
vey project. A questionnaire was 
sent to more than 700 lawyers in the 
state and the returns were compiled 
and analyzed. From this material, 
a short descriptive monograph was 
prepared for each county in the state, 
with informative 


together seven 


charts. Material was presented so 
that it would be most helpful to 
graduating law students in deter- 
mining the county in which it would 
be the most practical to begin the 
practice of law. 

Michigan also held one state-wide 
legal institute in Grand Rapids and 
eight district legal institutes in the 
state. Their public information pro- 
gram, student activities, placement 
activities, legal aid work and traffic 
court program, were all well planned 
and productive of excellent results. 

The State Junior Bar of Texas, 





Robinson Studio 


JOHN W. CUMMISKEY 


Chairman, Junior Bar Section, 
State Bar of Michigan 


headed by Ross Madole, of Dallas, 
was given honorable mention among 
state groups. Great emphasis was 
placed on the public information 
work and many fine programs were 
presented, such as the series over 
KFDX and KTRN, in Wichita Falls, 
and over KCOH, in Houston. The 
most unusual task undertaken by the 
State Junior Bar of Texas was a sur- 
vey of the traffic courts. An analysis 
of the material gathered shows that 
some fundamental reforms in the 
traffic courts of the state are indi- 
cated and the Junior Bar is now 
sponsoring these reforms. 

The local award was made to the 
Junior Bar of the Bar Association of 
St. Louis, headed by Carroll J. Dono- 
hue. The most novel activity under- 
taken by this group was a program 
to furnish speakers for religious, busi- 
ness and civic groups, on subjects re- 
lating to the law and the legal pro- 
fession, such as “Behind the Scenes 
in a Law Suit”, “Protection the Law 
Gives the Individual’, “Highlights 
of the Missouri Constitution”, etc. In 
a matter of four months, this panel 
presented speeches to thirty-three dif- 
ferent groups and spoke to approxi- 
mately 2500 persons. The panel also 
provided twenty speakers who coop- 
erated with the Community Chest, 
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CARROLL J. DONOHUE 


Chairman, Junior Section, 
Bar Association of St. Louis 
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the Red Cross, Brotherhood Week, 
ind St. Week 
drives in the city. 


Louis Rededication 


Honorable mention among the lo- 
cal groups was given to the Young 
Members’ Committee of the Chicago 
sar Association, headed by Richard 
J. Stevens, and the Junior Bar Section 
of the Bar Association of the District 
of Columbia, whose chairman was 


Thomas M. Raysor. Each of these 
groups accomplished the herculean 
task of compiling a “Practice Man- 
ual”, outlining in detail practical 
down-to-earth suggestions for young 
members of the Bar or new practi- 
tioners in these areas. 

Chairman Visits Local Areas 

The Conference Chairman, William 
R. Eddleman, on November 21 com- 


i Kop amy (0) (235 





" Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 


Committee Chairman. 


Two More Proposals Affecting Stockholders 


® In the November issue (page 1054) 
we summarized two of the four 
\merican Bar Association proposals 
for changes in the tax laws affecting 
corporations and their shareholders. 
This note will deal with the other 
two. 

1. The preferred stock problem. 
lhe Treasury is concerned over the 
conversion of dividend income (fully 
taxable) into a return of capital 


(iion-taxable) and capital gain (tax- 
) 


able at a maximum rate of 25 per 


cent) by the issuance of non-voting 
preferred stock followed by its sale 
and ultimate redemption. (This 
discussed in “Tax 
1948, under the 
Stock Dyna- 


mite”.) The tax saving which may 


problem was 
Notes” in March, 
heading, “Preferred 
result from this series of events is de- 
pendent upon the application of the 
following well established rules: (1) 
\ stock dividend of preferred on 
common, with only common out- 
standing, is non-taxable. (2) The new 
preferred takes over part of the cost 
basis of the old common and has the 
same holding period, so when the 
shareholders sell the new preferred 
they realize a return of capital to the 


extent of its basis and a long term 


) 


capital gain as to the balance. (3) 
The redemption of the preferred in 
the hands of the outside purchase 
has no tax consequences for the com- 
mon shareholders. The latter are left 
with the purchase price—an amount 
roughly equivalent to the corporate 
earnings which were paid out to re- 
deem the preferred. There has been 
no liquidation, no curtailment of 
equity interest or control—and no 
dividend. 

The Treasury is not so sure that 
this is the correct result, even under 
existing law, at least where the sev- 
eral steps are apparently interde- 
pendent or were planned in advance. 
They have declined to issue rulings 
holding such issues to be non-taxable 
unless it could be stated that there 
was no “present arrangement” ot 
even a “present intention” on the 
part of the shareholders to sell the 
preferred and no “present intention” 
on the part of the corporation to re- 
deem it. And sinking fund issues 
have been subjected to conditions 
even more severe. 

The 


tion adopted at Seattle ap yroaches 


Association’s recommenda- 


this problem from two points of 
view. First, in the interest of safe 


Our Younger Lawyers 


pleted a_ twelve-day trip, during 
which he met with Conference lead- 
ers in Minneapolis, Detroit, Boston, 
Washington, D. C., Pittsburgh, Chi- 
cago, Des Moines, Omaha, Denver, 
Salt Lake City, and Portland. While 
in Chicago, Mr. Eddleman attended 
a meeting of Association Section 
Chairmen and outlined the Confer- 


ence program for the ensuing year. 


16 


17 


guarding legitimate business trans- 
actions, the proposed amendment 
would provide that the issuance of 
the preferred stock is not to be 
treated as a taxable dividend merely 
because (1) some or all of the share- 
holders have agreed to sell it, (2) the 
stock contains normal sinking fund 
provisions, or (3) the stock is sub- 
ject to redemption by the corpora- 
tion. This would overrule the ex- 
treme view taken by some persons in 
the Treasury and would presumably 
re-open the door to the issuance of 
advance rulings covering such trans- 
actions. 

Secondly, recognizing that the pre- 
ferred stock mechanism may be used 
improperly for tax avoidance pur- 
poses, our proposal includes a loop- 
hole closing provision dealing with 
the issuance, sale and redemption of 
preferred stock “‘pursuant to a plan 
having no substantial purpose other 
than the avoidance of surtax” upon 
the shareholders. In such event, if 
the same shareholders remain in con- 
trol throughout and other conditions 
are met, the sale proceeds received 
by the common shareholders may be 
taxed as a dividend. It is also pro- 
vided that where all three events (is- 
suance, sale and redemption) occur 
within a period of three years this is 
prima facie evidence of the existance 
of a surtax avoidance scheme. 

2. Spin-offs in reorganization. The 
reorganization provisions of the In- 
ternal Revenue Code are designed 
to permit, among other things, the 
tax free exchange of stock in a cor- 
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poration for stock in the same or an- 
other corporation pursuant toa plan 
of reorganization. ‘The theory is 
that such a transaction involves no 
change of substance—that the share- 
holder simply continues his original 
investment in altered form. Prior to 
1934 the statute included a clause 
authorizing the tax free distribution 
of stock in a corporation which was 
a party to the reorganization with- 
out the surrender of any of the re- 
cipient’s original holdings. This pro- 
vision, it developed, was open to 
abuse. A corporation with surplus 
earnings would “spin off” some of its 
assets to a newly formed subsidiary 
and distribute the subsidiary’s stock 
to its own shareholders. The latter 
would then liquidate the subsidiary 
and take over its assets with only a 
small capital gains tax and no tax- 
dividend. The statute was 
amended in 1934 to eliminate this 


able 


clause; since that time stock distrib- 
uted in a reorganization without the 
surrender of other stock has been 
taxable as a dividend. Regulations 
111, Section 112(g)-5. 

The revision bill which passed the 
House last June (H.R. 6712) contains 
a provision re-enacting the pre-1954 
clause with certain safeguards. The 


Association has endorsed this pro- 
vision. It would permit the tax free 
distribution of stock (other than 
preferred stock) in a corporation, a 
party to the reorganization, unless it 
appeared that any of the corpora- 
tions involved were not intended to 
carry on business or that the corpora- 
tion whose stock was distributed was 
“principally a device for the distribu- 
tion of earnings and profits to the 
shareholders”. 


Other Proposals and 

Some Recent Developments 

STATUTE OF LIMITATIONS. In our Oc- 
tober Bulletin to the Section of Tax- 
ation we commented as follows on 
one of the American Bar Association 
proposals: 

Section 322 (b) (3) as it now stands 
is a trap for the unwary. Ordinarily, 
claims for refund may be filed within 
two years after payment of the tax. 
This statute purports to extend the 
time to six months beyond the expira- 
tion of a waiver of the assessment 
period executed by the taxpayer and 
the Commissioner. The statute has 
been interpreted to cut off the tax- 
payer’s right to file a claim at the end 
of this six months’ period even though 
this date falls within the two-year 
period generally applicable. This pro- 
posal would give the taxpayer the 
benefit of whichever period is longer. 


Association Calendar 


Since those words were written the 
Tax Court has handed down a dé 
cision involving this statute. Na 
tional Butane Gas Co., 11 T.C.—, No. 
71. The case does not deal squarely 
with the problem which our recom 
mendation is designed to meet, sinc 
the issue was whether the statute 
should be retroactively applied. But 
the Court clearly indicates its recog 
nition of the remedial character of 
this legislation and the need for giv 
ing it a liberal construction. 

Excess PRoFITs ‘TAX COUNCIL. At 
the Seattle 
adopted a resolution suggesting that 
the Council (handling Section 722 


meeting the Section 


claims) be reorganized to centraliz 
policy and executive decisions in a 
small group, and (if this is done) that 
the Council be enlarged. On Octo 
ber 22 the 
Mimeograph 6323, increasing the 


Commissioner issued 
Council from fifteen to twenty-five 
members and creating an Executive 
Committee of five with authority in 
respect to procedure, interpretation 
and matters of general policy. The 
Executive Committee is also given 
authority to review the decisions of 
other members in individual cases. 
See also E.P.C. 34, Prentice-Hall Tax 
Service, par, 76,426. 


JANUARY 28-30, 1949—Meeting of the Board of Governors, Edgewater Beach Hotel, 


Chicago 


JANUARY 31, Fepruary 1-2, 1949—Mid-Year Meeting of the House of Delegates, 
Edgewater Beach Hotel, Chicago 
FrBRUARY 1—Meeting of State Delegates to Nominate Officers and Members of the 
Board of Governors 


\prit 8—Deadline for Receipt in the Chicago Headquarters of Petitions for Nomi- 


nation of State Delegates (For publication in the April JouRNAL, petitions 


must be received by March 10.) 


Aprit 20—Mailing of Ballots for Voting for State Delegates 


May 15—Meeting of the Board of Governors, Washington, D. C. 


SEPTEMBER 5-9, 1949— 
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Richard B. Allen + Editor-in-Charge 








One-Man Grand Jury 
Debated in Michigan 


* A resolution supporting continu- 
ce of the Michigan one-man grand 
ry system was adopted after defeat 
( two minority reports calling for re- 
al of the law by the State Bar of 

\lichigan at its 13th annual meeting 
ld in Lansing on September 29-30 

nd October 1. 

\ majority of the members of the 
Siate Bar’s Special Committee To 
Study and Report upon the One- 
Man Grand Jury Law submitted 
| report supporting the law, but 
isking for some amendments to it. 
Chairman of the Committee is Wil- 
ver M. Brucker, a former Governor 
if the state. As was the case last year, 
here was a vigorous minority report 
submitted by Committee members, 
\William Henry Gallagher and Er- 
tiest Goodman, and another minority 
cport from Walter M. Nelson. 
its enactment in 1917 the 
Michigan one-man grand jury law 


Since 


is been the subject of much dis- 
cussion and debate among laymen 
ind lawyers alike. At the 1946 an- 
nual meeting of the State Bar, a 
special committee of fifteen members 
to study and report on the law was 
established. This group presented a 
report in 1947 calling for retention 
of the law with some specific amend- 
ment; three members presented mi- 
nority reports. 

During 1948 interest in the opera- 
tion of the law became more wide- 
spread with the decision of the 
Supreme Court of the United States 
in In re Oliver, 332 U.S. 755 (34 
\.B.A.J. 498; June, 1948). Here the 
Court held that a judge acting as a 
one-man grand jury cannot summar- 
ily convict a witness of contempt for 
testifying falsely before him, but must 
give notice of specific charges against 
such witness, with opportunity to ob- 


tain counsel, prepare a defense and 
cross-examine witnesses in a public 
trial. In its 1948 report the majority 
of the Committee felt that this hold- 
ing did not call for any change in 
the law, but viewed it merely as 
settling the scope of the contempt 
power under the system. To this the 
minority of the Committee answered: 
“This was a rebuke not only to our 
courts and inquisitors, but to our 
association whose officers filed a brief 
in the association’s name in support 
of Oliver’s conviction.” 

After defeating the minority re- 
ports, the State Bar adopted two 
recommendations as to the law: 


That the immunity provisions of 
the law be changed to provide that if 
a witness shall be granted immunity 
from prosecution in connection with 
his giving testimony before a grand 
jury, such immunity may be with- 
drawn if the witness refuses to testify 
upon the examination or trial. 

That a statutory offense be created 
and defined as “aggravated obstruction 
of justice”, to deal with the situation 
which develops when a grand jury 
witness or complaining witness, upon 
whose testimony or complaint a war- 
rant or indictment has been issued, 
thereafter refuses to testify when sub- 
poenaed as a witness upon the exami- 
nation or trial of an accused person 
who has been charged with an offense 
upon the testimony or complaint of 
such witness. 


These recommendations were made 
Den Uyl, 
320 Mich. 447, where a person who 


as a result of People v. 


had made disclosures to a one-man 
grand jury later refused to testify, 
and the entire prosecution had to be 
terminated. 

This Special Committee is being 
continued, and by direct.on of the 
State Bar further studies as to the 
Michigan one-man grand jury system 
are to be. made. 

The Bar adopted a resolution from 
the Committee on Civil Rights favor- 


















































D. D. aie 
FRANK H. BOOS 


President, State Bar of Michigan 


ing adoption of a fair employment 
practice act in regard to civil service 
employees, but the Committee had 
defeated a 
would have 


previously resolution 


which extended such 
legislation to private employers, and 
thus this latter proposal was not con- 
sidered by the annual convention. 
A minority of four Committee mem- 
bers favored extension of the legis- 
lation to the field of private employ- 
ment. 

During the extensive meetings and 
panels of the three-day sessions, Ran- 
dolph Paul, of the New York Bar, 
and Don H. McLucas, of the Chi- 
cago Bar, discussed the Revenue Act 
of 1948 before a large gathering. 
Lambert H. Miller, counsel for the 
National Association of Manufac- 
turers; David Previant, of the Mil- 
waukee Bar; and Russell A. Smith, 
of the University of Michigan Law 
School faculty, constituted a panel 
on “One Year of the Taft-Hartley 
Act” from the standpoints of man- 
agement, labor, and the public, re- 
spectively. Dean Acheson, former 
Under Secretary of : tate, and Robert 
G. Storey, Dean o: the Southern 
Methodist University Law School, 
also spoke during the meeting. 

Frank H. Boos, of Detroit, was 
elected President for the ensuing 
year. Other officers are Carl H. 
Smith, of Bay City, First Vice Presi- 
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dent; Joseph W. Planck, of Lansing, 
Second Vice President; 
Kunz, of Detroit, Secretary; and 
Hugh H. Neale, of Mt. Clemens, 


I reasurer. 


Hazen E. 


Colorado Bar Plans 
Accelerated Activity 
President of the Col- 
William 
Hedges Robinson, Jr., of Denver, has 


= The new 
orado Bar Association, 
outlined the ambitious and extensive 
program of activities that the Associ- 
ation will pursue during the 1948-49 
vear. The Association has given its 
Board of Governors authority to in- 
crease dues, not to exceed $15 a year, 
and a budget, tripling that of any 
previous year, has been set up. In 
outlining the program, Mr. Robin- 
son stressed the need for assistance 
from all members, and particularly 
the Junior Bar Section, in order that 
the activities might be adequately 
carried out. 

\ considerable part of the Associa 
tion’s program involves proposed leg- 
islation that will be submitted to 
the state 
While 


acted by the last special S¢ ssion of 


legislature in January. 


a judicial salary bill was en- 


the legislature, other parts of the 
program include bills for a judicial 
council, bills for a non-partisan 
method of selecting judges, bills for 
the elimination of the justice of the 
peace system, and bills for the in 
tegration and simplification of the 
court system. 

Also on the Association’s legisla 
tion slate is a state bar act, which is 
a long form bill to incorporate the 
state bar. It was prepared by a com- 
mittee of the Association, and has 
been mailed to members for criticism 
and comment. It is expected that the 
revised bill will go into the state 
legislature’s hopper in January. 

The President has termed the sub- 
stantive and procedural criminal law 
of the state a “horrible mess”, and a 
complete revisicn of it is now being 
studied. Bills establishing new pa- 
role and probation systems have also 
been prepared. 

In the field of public relations the 
\ssociation will sponsor a series of 
thirteen radio 


weekly programs, 
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“You and the Law”, now being pre- 
pared by the Rocky Mountain Radio 
Council for presentation beginning 
in January. The public relations 
program also contemplates the issu- 
ance of several pamphlets for dis- 
tribution to the public. The first 
will discuss wills. 

The fight 
practice of the law will be invigor- 


against unauthorized 
ated with a reactivated committee. 
Ihe Colorado Supreme Court has 
been requested to extend the powe1 
and authority of the Committee by 
rule of court. 

Other facets of the year’s program 
are: 

(1) Work toward the standardiza- 
tion of instructions in civil and crim- 
inal cases, of real estate transaction 
forms, and court forms. It is hoped 
that the results of this work will be 
published in book form. 

(2) Extension to localities of the 
minimum fee schedule adopted at 
the Association’s annual meeting in 
October. 


38) Completion of an economic 


survey of the Bar, undertaken before 
the war. 

(4) Expansion of the institute pro- 
oram. 

(5) Continuation of legal aid to 
veterans developed during the war 
and establishment of a legal refer- 
ence bureau. 

(6) Adoption of more real estate 
standards in addition to the fifty-six 
already agreed on. 


State Administrative Law 
Institute Is Held 


® Various aspects of administrative 
law in_ state governments were 
analyzed and discussed by recognized 
leaders in the field at a two-day 
State 


Law in Chicago on November 5-6. 


Institute on \dministrative 
The Institute, sponsored jointly by 
the Chicago Bar Association, the 
Section of Administrative Law of the 
American Bar Association, and the 
University of Chicago Law School, 
erew out of a suggestion made by 
George Rossman, Chief Justice of 
the Supreme Court of Oregon, while 
he was serving as Chairman of the 
Law. 


Section of Administrative 


ereatest 


James M. Douglas, Justice of the Su- 
preme Court of Missouri and Chair- 
man of the Committee on State 
Administrative Law of the Section, 
seconded the suggestion, and_ the 
University of Chicago Law School 
was requested to undertake — the 
organization of the Institute, with 
the cooperation of the Chicago Bar 
\ssociation and the Section. 

The Institute was conducted in 
three sessions, with the first being 
devoted to administrative law in 
Illinois as exemplified by the Ilinois 
Commerce Commission, the second 
te an examination of the Model 
State Administrative Procedure Aci, 
and the third to judicial review of 
state administrative action. The 
general plan of the Institute was 
addresses followed by question and 
discussion periods. 

The first session, presided over by 
Tappan Gregory, immediate past 
President of the American Bar As- 
sociation, was addressed by Kenneth 
C. Sears, Professor of Law at the 
“The 
Illinois Commerce Commission as an 


University of Chicago, on 
Example of What Is Wrong with 
He dis- 


cussed the organization, personnel 


Some State Commissions”. 
and procedure of the Commission, 
and examined two statutes proposed 
by the Chicago and Illinois State Bar 
\ssociations for reform of the Com- 
Daily, of the 
sar and principal author 


mission. Francis L. 
Chicago 
of the acts, also discussed this pro- 
posed legislation and stated that the 
benefit derived therefrom 
would be the elimination of the 
present three-fold character of the 
Commission as complainant, prose- 
cutor, and judge. For the Commis- 
chief 


sion, Fred Kleinman, _ its 


accountant, emphasized that the 
judicial nature of the work of the 
Commission was secondary and that 
in carrying out such functions the 
Commission should be responsive to 
the trend of the times. He also stated 
that the lack of statutory standards 
for the Commission made it inevi- 
table that many of its decisions 
would seem arbitrary. 

FE. Blythe Stason, Dean of the 
University of Michigan Law School, 
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analyzed the Model State Adminis- 
trative Procedure Act in the principal 
address of the second session. He 
reviewed the work of the American 
Bar Association and the National 
Conference of Commissioners on 
Uniform State Laws in drafting the 
Act, and stated that, while the Act 
has not as yet been adopted in any 
state, it is expected that it will 
be introduced in five legislatures 
within the next year. He emphasized 
that the Act should be considered as 
only a guide and aid in the formula- 
tion of specific local legislation. 
Rubin Cohn, of the Chicago Bar 
and Secretary of the Illinois Commis- 
sion on Administrative Practice and 
Procedure, said that he felt it was not 
practicable to create a uniform pro- 
cedural code for use by all adminis- 
trative agencies and that greater 
emphasis should be placed on estab- 
lishing sound principles of judicial 
review that would be uniformly 
applicable. Ralph Fuchs, Professor 
of Law at the Indiana University 
School of Law, endorsed the Model 
Act, but stated that it might be 
found acceptable only in smaller 
states where the administrative law 
picture was not too complex. He 
emphasized the importance of care- 
ful factual study of existing agencies 
as a basis for recommended changes. 

The third 
judicial review of administrative 
decisions, was addressed by Robert 
M. Benjamin, of the New York Bar, 
who stated that the 
evidence rule had been generally 
agreed on. He said that the good 
faith of the agency could not be 


session, considering 


substantial 


ignored in judicial review and he 
strongly criticized what he called the 
arbitrary distinction between “‘juris- 
dictional” and “constitutional” ques- 


tions of fact. Harlan L. Hackbert, 
Chairman of the Administrative Law 
Committee of the Chicago Bar 
Association, made a plea for the 
broadest possible judicial review, in 
consideration of the political nature 
of many appointments to adminis- 
trative agencies. Nathaniel L. Na- 
thanson, Professor of Law at 
Northwestern University, declared 
that a mean between final respon- 
sibility in the administrative agency 
and complete judicial review should 
be sought so that the lack of 
responsibility would not prevent the 
administrator from developing incen- 
tive and assuming stature in his job. 
He deplored the fact that an admin- 
order must be 
before its legality may be tested, and 
urged courts to develop the use of 
declaratory judgments and injunc- 
tions. 


istrative violated 


At a luncheon on the second day 
of the Institute Judge Rossman 
spoke on “The _ Separation of 
Powers”, in which he traced the 
historical development of the doc- 
trine and declared that he thought 
that its maintenance was the key to 
the liberty enjoyed by the United 
States. 


Rhode Island Bar Favors 
Life Tenure for Judges 
=" Life tenure for judges of the 
state’s Superior Court and Supreme 
Court was advocated again by the 
Rhode Island Bar Association at its 
51st annual meeting and dinner held 
in Providence on October 18. Fol- 
lowing the business session of the 
meeting Frank E. Holman, President 
of the American Bar Association, was 
guest of honor at the annual dinner. 
The subject of his address was, “Our 
Common Heritage”’. 

John H. Slattery, of the Rhode 


Bar Association News 








JAMES L. TAFT 


President, Rhode Island Bar Association 


Island Bar, spoke on behalf of the 
recently admitted members of the 
state’s Bar, many of whom were 
guests of the association at its 
meeting. 

In reviewing the past year’s activi- 
ties, Fred A. Otis, of Providence, the 
retiring President, particularly com- 
plimented the Committee on Amend- 
ment of the Law. 

James L. Taft, of Cranston, was 
elected President by acclamation for 
the ensuing year. Other officers elect- 
ed were: Andrew P. Quinn, of Provi- 
dence, First Vice President; Arthur 
J. Levy, of Cranston, Second Vice 
President; James H. Higgins, Jr., of 
North Smithfield, Secretary; and 
Hayward T. Parsons, of Providence, 
Treasurer. Members of the Executive 
Committee were elected as follows: 
William A. Graham, of North Provi- 
dence, Chairman; Wilfred A. Bud- 
long, of Warwick; Westcote H. 
Chesebrough, of Rehoboth; Joseph 
Mainelli, of Providence; Fred A. 
Otis, of Providence; 
Temkin, of Providence. 


and Samuel 
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their opinions, or giving information, as to 


® Members of our Association are invited to submit short communications expressing 


any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 
300 words will be most suitable. The Board of Editors reserves the selection of 
communications which it will publish and may reject because of length. The Board 
is not responsible for matters stated or views expressed in any communication. 





Objects to Editorial 
on Military Justice 


# The present writer has had the 
honor (and he considers it such in 
both cases) of approximately thirty 
years’ service in the United States 
Army in the Infantry and the Judge 
Advocate General’s Department in 
grades from private to colonel, and 
of even longer membership in the 
American Bar Association. It was 
therefore most painful for him to 
read in the August number of the 
JOURNAL the editorial on pages 702-3, 
headed, “Court Martial Reform Has 
Been Delayed”. It is there stated 
that: 

. with respect to an accused per- 
son even if he is in uniform, the same 
official should not be empowered to 
accuse, to draft and direct the charges, 
to select the prosecutor and defense 
counsel, to choose the members of the 
Court, to review and alter the decision, 
and to change any sentence imposed. 
The editorial inferentially but un- 

mistakably charges that “the same 
official”, meaning presumably the 
commanding officer who convenes 
does all the things 
enumerated. As Al Smith used to say, 
“Let’s look at the record’, which in 


the court, 


this case is the Act of 
known as the Articles of War (10 
USC §§ 1471-1593) and the Manual 
for Courts Martial. 


Congress 


It is first alleged that the conven- 
ing officer accuses. Article 8, after 
listing the persons who may appoint 
general courts martial, says: 

when any such commander is 
the accuser or the prosecutor of the 
person or persons to be tried, the court 
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shall be appointed by superior com- 

petent authority. 

Article 9 says the same with respect 
to an officer convening a special 
It follows that the 
officer who convenes the court may 
not be the accuser, except in the case 
court martial, the 
lowest military tribunal, whose maxi- 
punishing power is one 
month’s confinement and forfeiture 
of two-thirds of one month’s pay. In 
practice, the convening authority is 


court martial. 


of a summary 


mum 


rarely, if ever, the accuser even in 
that court. 

It is next alleged that the conven- 
ing authority drafts the charges. 
Generals commanding divisions and 
colonels commanding regiments have 
more important things to do than 
draft charges, and I never heard of 
one doing so. 

The third count is that the con- 
vening officer directs the charges. It 
is not clear what is meant. The con- 
vening authority, as a matter of law, 
refers the charges to a court for trial; 
but, in any case grave enough to be 
tried by general court martial, he 
does so only after receiving the 
advice of his judge advocate (A. W. 
70, provision transferred by the 
Elston Act to A. W. 47). In practice, 
the judge advocate draws and the 
adjutant signs the indorsement on 
the charges referring them for trial 
“by command of Major General A”, 
and the general rarely sees it. 

It is next said that the convening 
authority selects the prosecutor and 
defense counsel and chooses the mem- 
bers of the court. Again, as a matter 














































of law, he does so; but, as a matter 
of practice, the post or regimental 
commander recominends officers for 
general court-martial duty, the judge 
advocate looks over the names so 
recommended and draws up the 
order appointing the court, which is 
signed by the adjutant “by command 
of Major General A”, without the 
latter even seeing it. The language of 
the editorial above quoted would 
lead an uninformed reader to sup- 
pose that the defense counsel selected 
by the commanding general was 
forced upon an accused. On the 
contrary, the accused does not have 
to accept his services; but may instead 
ask any officer who can be spared 
for that duty to be his counsel, or 
may employ a civilian attorney. Pur- 
suant to Article of War II, as 
amended by the Elston Act, the 
defense counsel of a general court 
martial must be a member of the 
Judge Advocate General’s Depart- 
ment or of the Bar of a federal court 
or of the highest court of a state, if 
such be available. 


The editorial says that the officer 
convening the court should not be 
empowered “to review and alter the 
decision and to change any sentence 
imposed”. He has, by Article of War 
17, power to disapprove a finding of 
guilty of the offense charged, to ap- 
prove a finding of guilty of a lesser 
included offense only, and to dis- 
approve a sentence in whole or in 
part; but the uninformed reader 
would infer from the passage quoted 
that the convening authority might 
set aside an acquittal and increase 
a sentence imposed by the court. The 
Manual for Courts Martial, edition 
of 1928, now in force, says (par. 
87b) : 

Neither an acquittal nor a finding 
of “not guilty” requires approval or 
confirmation; and neither should be 
disapproved. Such disapproval can not 
in any event affect the finality of a 
legal acquittal or of a legal finding of 
not guilty. 

Under the Elston Act, Article 
17£(1) grants to the convening au- 
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thority power to disapprove a finding 
»f guilty only. He may also approve 
, sentence in part only, i.e., reduce 
it, or set it aside altogether (A. W. 
17). The Manual for Courts Martial 
says (par. 87b) : 





Neither the reviewing authority nor 
any other officer is authorized to add 
to the punishment imposed by a court- 
martial. 


No Article of War or other statute 
ermits anybody in any case to in- 
crease a sentence imposed by a court- 
martial. The Articles of War on this 
point may be summarized by saying 
that the powers of the commanding 
eneral over the findings and sen- 

nce of a court martial may be ex- 
rcised only in favor of the accused, 
never against him. 

The foregoing survey shows that 
the statements of fact and law in the 
passage previously quoted herein 
from the editorial are incorrect. The 
ditorial in question goes on to say 


that: 


. we do not tolerate as to accused 
such an anachronistic sur- 
vival of totalitarianism in the guise of 
justice. 


civilians 


It is to be inferred that the writer 
of the above harsh words considered 
them an accurate description of 
military justice. They must fall with 
the preceding specific allegations. 
[here are other passages in the 
editorial open to like objections. 

A man does not lose all sense of 
justice and become a tyrant intent 
upon oppressing other members of 
the same organization merely because 
he puts on a uniform coat with metal 
gadgets on the shoulders, nor does 
the law permit it even if he were so 
disposed. The editorial does a grave 
wrong to those commanding officers, 
as well as the enlisted 
under their command, have risked 
their lives in the service of our coun- 
try, to the judge advocates on their 


who, men 


staffs, many of whom belong to this 
\ssociation, and to the Army as a 
whole. 

The author of this letter is writing 


it as a member of this Association 


protesting against inaccuracies and 








injustices in its JOURNAL, and not in 
his official capacity. 
ARCHIBALD KING 


Office of the Army Comptroller 
Department of the Army 
Washington, D. C. 


[Eprror’s Note: Although it is much 
longer than our space ordinarily per- 
mits in this department, we are glad 
that we are able to publish in full 
the communication of our valued 
contributor, because it is the ablest 
and most persuasive statement that 
we have seen of those who disagree 
fundamentally with the conclusions 
maturely arrived at, after extensive 
investigation, by the Vanderbilt Com- 
mittee on Military Justice, nominated 
by our Association and appointed by 
the War Department, and who dis- 
agrees sharply also with the views 
several times voted by the House of 
Delegates of our Association. 

We ask our readers to examine the 
editorial in our August issue (page 
703) and 


whether Colonel King’s strictures are 


decide for themselves 
justified. We do not believe that they 
are. The issue which we stated and 
discussed was that, despite such im- 
provements as have been made in 
military justice in some other respects 
by the Elston law (Public Law 759; 
80th Congress), “command remains 
completely in control of the opera- 
tion of the Army’s courts-martial 
system” and that Chairman Gurney, 
of the Senate Committee, had given 
assurance that “the major issue of 
command control would be studied 
further by the Committee and taken 
up as a first order of business when 
the new Congress meets”. He points 
out in rejoinder that various func- 
tions as to courts martial are not per- 
formed by the commanding office) 
personally, but that, as we read his 
reply and understand the present 
law, they are physically done by per- 
sons subordinate to the commanding 
officer and subject to his control if 
and when he chooses to exercise it. 
If any such set-up as Colonel King 
describes places those functions be- 
yond “command control”, we leave 
it for our readers to judge. In any 
event, we shall endeavor to publish 
in January an authoritative state- 
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ment of the views and recommenda- 
tions of our Association’s new and 
enlarged committee on the subject. 
Meanwhile we continue to support, 
as our August editorial did, the views 
voted by the House of Delegates. ] 


The Picketing of 
a Federal Court 


® On October 15, as I entered the 
United States Courthouse 
York City, I walked through a picket 
line. I didn’t actually walk through 
it; I went around it. But the picket 


in New 


line was there. I will let the excerpts 
I 

that New York 

papers and from another document 


follow. from news- 


tell their own story. The New York 
Daily News said: 

While approximately 750 noisy pick- 
ets marched in front of the Federal 
Courthouse in Foley Square, Federal 
Judge Murray Hulbert yesterday post- 
poned until November | the trial of 
twelve members of the national board 
of the Communist Party on charges of 
advocating the violent overthrow of 
the United States government. 


Judge Hulbert granted the post- 
ponement because of a defense motion 
to dismiss the indictments. The de- 


fense has until Tuesday to submit 
briefs supporting the motion. 
Fifty-five policemen, augmented by a 
corps of uniformed courthouse guards, 
watched as the pickets, who had assem- 
bled before 10 a.m., moved back and 
forth across the front of the building. 
[he marchers were sponsored by the 
Civil Rights Congress, of 23 West 26th 
Street. They disbanded at 1 p.m. 


In an editorial, the New York Sun 
said: 

DEMONSTRATIONS IN FOLEY SQUARE 

Yesterday’s demonstrations around 
the Federal Court building in Foley 
Square were shocking and disgraceful. 
Within one of the courts some twelve 
illeged Communists were supposed to 
go on trial on charges to the effect 
that they had engaged in a conspiracy 
to overthrow the United States govern- 
ment by violence. For reasons that no 
doubt seemed good to him, Judge Mur- 
ray Hulbert granted requests for a con- 
tinuance. Meanwhile the pickets were 
carrying banners and slogans of an in- 
flammatory character. These could not 
have influenced the orderly procedures 
of trial, but they were obviously de- 
signed to influence them. Apologists 
for the Reds probably insist that this 
was an exercise of the right of free 
speech. We wonder, however, what 
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they would be saying if the demonstra- 
tion had been against the accused, in- 
stead of being in their favor—if, for 
example, there had been placards say- 
ing “Why Waste Time Trying These 
Birds?”’, “Sock ’em Judge!” “Hit ‘em 
With the Book!” Theoretically that 
would have been equally justifiable as 
an exercise of free speech. 

If such demonstrations do not con- 
stitute public disorder and contempt 
of court, then it must be that our laws, 
municipal, state and federal, are in ur- 
gent need of revision. 


And here is an excerpt from a leaf- 
let being handed out on the picket 


line: 


Wuy ARE WE PICKETING? 

The Civil Rights Congress, repre- 
sentatives of labor, the clergy, pro- 
fessional, veterans and other organ- 
izations are picketing the Federal 
Courthouse to demand the dismissal of 
the case against the twelve indicted 
Communist Party leaders. Through 
these indictments, the civil rights of 
all Americans are being threatened. 

The federal judge before whom the 
defendants were arraigned indicated 
the type of legal lynching that these 
men face. He insisted upon setting 
the case down for a quick trial prior 
to the November elections. He asserted 
that his purpose was to prevent these 
men from carrying on their activities. 
Obviously this case is designed to be 
the Democratic Party’s answer to the 
Republican Party's spy-scare on in 
Washington. 

The indecent haste in which these 
men are being brought to trial is de 
signed to prevent them from engaging 
in the normal political activities dur- 
ing the presidential campaign to which 
their party has a constitutional right. 
To change a phrase, recently em- 

ployed by Mr. Justice Jackson, “now 
has the wheel come full turn’. From 
validation of picketing as a consti- 
tutional right by the courts, picket- 
ing is now used against the courts. 

What has occurred here reflects 
the current breakdown, not only of 
authority of the federal courts, but 
of respect for them. What the end 
will be, no one can tell. 

This isn’t the only time that fed- 
eral district courts have been 
picketed. In San Francisco, just this 
summer, Bridges’ men picketed the 
United States 
Judge Harris was deliberating on a 


courthouse when 


petition by the government for an 
eighty-day cooling-off order under 
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the Taft-Hartley law. And the Army 
picketed Judge Metzger’s court in 
Honolulu when the Judge sought 
to keep his court open during the 
war. 

Picketing is a form of interference 
with the courts. It is not different 
in principle from the form of inter- 
ference that has become (it seems) 
by nationally 
known columnists and commenta- 
tors. In three federal district court 
cases just lately, New Jersey, Wash- 
ington, D. C. and Fresno, California, 
columnists and/or commentators 
have called the district judges on 


standard _ practice 


the telephone, while they were in 
the midst of trying the cases, or 
preparing to try them, and have 
sought to influence the decisions. 
Thereafter in each case they _be- 
labored the judges. 

The Sun, a great newspaper of 
ancient tradition and national in- 
fluence, ended its editorial with 
strong words: 


If such demonstrations do not con 
stitute public disorder and contempt 
of court, then it must be that our laws, 
municipal, state and federal, are in 
urgent need of revision. 

But the themselves 
have had a chip on their shoulders 
and have pushed their claim of right 


newspape rs 


to interfere with federal court pro- 
ceedings to the most extreme limits. 
In Los Angeles, the Times demanded 
of a state judge that he deny proba- 
tion to convicted labor leaders at the 
very time the judge was considering 
application for probation. 
Times Mirror Co. v. Superior Court 
of California, 314 U.S. 252 (1941). 

I repeat, what the end will be, 
nobody knows. The wraps are off. 

CLAupE McCoLiocH 


United States District Court 
Portland, Oregon 


their 


Finds McCollum 
Decision Laudable 


= | am compelled to state my views 
in connection with your editorial re- 
lating to the decision of the Supreme 
Court in the McCollum case. 

It is interesting that in the last is- 
sue of the JOURNAL there appeared an 
article relating to the International 


Declaration of Human Rights. Arti- 
cle I of this Declaration refers to the 
dignity of man and the spirit of 
brotherhood. In the statement of 
essential human rights, prepared by 
a committee appointed by the Amer- 
ican Law Institute, the preamble 
says: “The function of the state is 
to promote conditions under which 
the individual can be most free”. In 
this statement, there is the usual 
statement relating to freedom of re- 
ligion and the comment made by the 
committee is that the duty of the 
state expressed in this article involves 
some, or all, of the followings steps: 

1. To abstain from enacting laws 
which impair the rights. 

2. To prevent its governmental 
agencies and officials from perform- 
ing acts which impair the rights. 

3. To enact laws and provide pro- 
cedures to prevent persons from im- 
pairing the rights. 

4. To maintain such judicial, reg- 
ulatory and operative agencies as 
may be necessary to give practical 
effect to the rights. 

The comment of the committee 
goes on to say that the duty of the 
state involves the protection, for ex- 
ample, of churches and other estab- 
lishments devoted to religious pur- 
poses. It restrains the state from 
forcing the individual to participate 
in religious ceremonies or rites, or 
to join any religious sect or organ- 
ization. 

The Supreme Court struck down a 
device for introducing denomina- 
tional religion in public school edu- 
cation in a way that would favor 
the majority group at the expense of 
the minority. The Court realized the 
great danger to democracy by contin- 
uing such practices. Political liberty 
and freedom of religious worship 
and belief can remain inviolate only 
where there exists no intrusion of 
secular authority in religious affairs 
or religious authority in secular af- 
fairs. The divisiveness which inevita- 
bly results whenever sectarianism 
enters the public school affects all 
American children. The division of 
public school children, according to 
their religious beliefs, and the teach- 
ing of religious courses in the public 
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schools foster antagonisms. ‘These 
antagonisms are given authoritative 
sanction when caused by the teach- 
ings of the public school systems, and 
the inevitable effect is to bring about 
the very evil which these who framed 
the amendment guaranteeing relig- 
ious liberty strove above all else to 
avoid. 

It is not because religious teaching 
does not promote the public or the 
individual’s welfare, but because 
neither is furthered when the state 
promotes religious education, that 
the Constitution forbids it to do so. 

The proponents of teaching relig- 
ion in the public schools could solve 
the problem very simply, if the 
churches would concede to the public 
schools the right to teach not “relig- 
ion”, as the particular denomination 
defines the term, but the religion of 
“democracy”. The churches should 
realize that to instill in the child the 
yearning to achieve the ethical and 
spiritual implications of democracy, 
and the faith that democracy is worth 
living for and worth dying for, is to 
teach religion of a high order. Surely 
any sincere believer in God must 
recognize that a system of education 
which would inculcate in our youth 
that attitude toward democracy 
would make of the American people 
an instrument of divine revelation. 
Ihe schools need not teach any par- 
ticular conception of God; they need 
merely implant in the children the 
conviction that there is a Power in 
this universe which makes for human 
self-realization, that every deviation 
from democracy is fraught with evil 
consequences and every achievement 
of democracy is a moral gain. If our 
public schools did that, they would 
be giving a truly religious education 
to every child, without prejudicing 
the interests of any religious organ- 
ization or discriminating against any 
one of them. 

Since the adoption of the First 
Amendment, the United States has 
escaped much of the bitter religious 
conflict and sectarian strife which has 
riven other parts of the world and 
driven men to violence and blood- 
shed. That good fortune has been 
due largely to two of the truly great 


contributions the American people 
have made to western civilization: 
the concept of the separation of 
church and state, and the free public 
school system. The first, by protect- 
ing religion against the intrusion of 
civil authority and by making it im- 
possible for the state to become a 
battleground for sectarian preference 
and favor, has preserved both our 
political freedom and our religious 
freedom. The second, by providing 
for the education of our children on 
terms of complete equality and with- 
out cognizance of their differences in 
religious beliefs or disbeliefs has been 
the cornerstone of our American 
democracy. 

The intrusion of sectarianism 
upon the public school system would 
threaten the separation of church 
and state and challenges the tradi 
tional integrity of the public schools. 
That intrusion, if permitted and 
sanctioned, will destroy the institu- 
tions which have preserved religious 
and political freedom in the United 
States and which have prevented 
religious warfare in this nation. 

Max J. LIPKIN 


Peoria, Illinois 


Restates Method 
to Strengthen UN 


= Judge Phillips’ excellent article 
in the October JOURNAL [page 866] 
on “Accomplishments of United Na- 
tions’” recognizes the necessity of 
amending the Charter of the United 
Nations so as to limit the use of the 
veto in certain particulars, but does 
not say how this can be accomplished 
against the probable veto of Russia. 
In the August, 1947, issue of the 
JOURNAL I pointed out [page 756] 
that the Charter could be amended 
by a new conference of the nations 
composing the United Nations or- 
ganization upon well known prin- 
ciples of constitutional law, notwith- 
standing another method is provided 
in the Charter. 

One point I should like to em- 
phasize further. Under the American 
doctrine of constitutional law, all 
power resides in the body of the peo- 
ple and always remains there, not- 
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withstanding they have adopted a 
Constitution; this power may be 
called into activity any time that the 
people desire to alter, amend or 
abolish their form of government, 
regardless of any limitations which 
may be contained in a constitution 
previously adopted. 

Applying this democratic theory 
to the world community consisting 
of some seventy independent states, 
it seems a reasonable if not an irre- 
sistible conclusion that the supreme 
power to control states in their re- 
lations to each other resides in the 
body of this community of nations, 
and can be called into force through 
the medium of a new conference 
whenever the people of these nations 
desire to make a change. The United 
Nations Charter is the constitution of 
the United Nations organization and 
the principles which apply to con- 
America 


stitution-making in seem 


applicable when considering the 
amendment of this Charter. 

As the units of the world com- 
munity are few in number they can 
all be summoned to a new confer- 
ence; it does not seem material how 
the call for a conference originates, 
provided it is attended, as it would 
be, by representatives of all or sub- 
stantially all the nations of the world. 

THOMAS RAEBURN WHITE 
Philadelphia 


Challenges Justice's 
“Lack of Philosophy” 


® In reading Justice Douglas’ address 
of March 22, 1948, at the University 
of Florida (Congressional Record, 
April 6, 1948, pages A2221, et seq.), 
I was reminded of another recent ad- 
Kraushaar, of 


dress, by President 


Goucher College, Baltimore. Presi- 
dent Kraushaar deplored the lack of 
depth in our system of education 
and speaking of students said: “They 
are not sufficiently on guard against 
humbug and demagoguery, too easi- 
ly swayed towards false gods.” 
Justice Douglas’ address empha- 
sized democracy and experiment and 
he seems to make of democracy an 
absolute, in Hegel’s sense. But what 
definition can he give of democracy 
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which will satisfy an intelligent per- 
And how could the students 
who heard him get any other impres- 


son? 


sion than that democracy, as an abso- 
lute, is the talisman by which all 
difficulties will be solved? 

Of course I do not suggest that 
Justice Douglas was indulging in 
humbug or descending to dema- 
goguery. He occupies a position on 
our highest court and is an able and 
hard working judge who, however, 
seems to me to have no basic philo- 
sophic beliefs. I think, too, that it is 
unfortunate for a person in Justice 
Douglas’ position to oversimplify an 
inherently difficult subject and to 
leave an impression in the minds of 
young students which may quite con- 
ceivably help to make them the vic- 
tims of demogoguery. 

Justice Douglas gives with approv- 
al several quotations from the opin- 
ions and writings of Justice Holmes, 
whom he admired. Yet Holmes with 
all his brilliance was an intellectual 
nihilist who was not only devoid of 
all religion and contemptuous of it, 
but who had no real belief in the 
Constitution of the United States. 
The late Morris R. Cohen, a friend 
and admirer of Justice Holmes, has 
written an illuminating chapter on 
him in his The Faith of a Liberal. 
‘There it will be found that Holmes 
developed no philosophic ideas but 
relied on flashes of insight. Cohen’s 
conclusion is that 


author of The Common Law, will be 


Holmes, as the 


remembered principally as an able 
legal historian. 

Justice Douglas deplores the con- 
centration of power in Russia, but 
says nothing about the same danger 
which is so apparent here. He speaks 
about the importance of balance, but 
says nothing about the destruction 
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of balance designed by our constitu- 
tional fathers, which in our time has 
been all but destroyed. The states 
have been stripped of power and the 
principle of the separation of the 
powers in the federal government 
has but little vitality left. 

Our system, as we knew it, was 
based not on a philosophic absolute 
but on the experience of mankind. 
It was not a “closed” system but the 
Constitution in terms provided meth- 
ods by which it could be changed. 
These methods were ignored and to- 
day by virtue of judicial construction 
the great edifice of our Constitution 
has been seriously damaged. 

The Constitution, too, provided 
for a republic, not a democracy. It 
was designed to slow down and tem- 
per the excesses of democracy, which 
excesses can be appreciated by any 
student who takes the time to study 
the subject. To say or imply that the 
majority in a democracy is always 
right is an intellectual absurdity. 
Those who believe any such thing 
should read Democracy and the In- 
dividual, by Allen, in which the state 
ment will be found that ‘The ma- 
jority is never right”. Persons like 
Justice Douglas and Professor Com- 
mager (Majority Rule and Minority 
Rights) have, it seems to me, turned 
their backs on the Constitution; the 
only difference being that Professor 
Commager would scrap the Bill of 
Rights too. He also thinks it best to 
ignore the method of changing the 
Constitution set forth in it. 

These “nominalists” are at large 
on an uncharted sea and enter ap 
parently, in a light-hearted manner, 
upon experiments in government 
where balance is all important and 
where the experience of the ages 
should not be ignored. Sorokin in 





his Reconstruction of Humanity) 
speaks of these tendencies and of 
the denial ‘of any divine or eternal 
or even natural law” and that, “The 
result has been a progressive moral 
nihilism 
cynicism”. There is no ideal of jus 


and legal anarchy, and 
tice and there is no difference be- 
tween right and wrong and Vishin- 
sky was therefore able to say proudly 
at the recent United Nations meet- 
ing in Paris that he was not a good 
man. 

No thoughtful person believes that 
our American system is perfect and 
intelligent criticism is always to be 
desired. But attacks on it from the 
standpoint of our material success 
are absurd when the material results 
under it are compared with those of 
any other system. From a moral 
much 


against materialism and _ especially 


standpoint could be said 
because of the undue amount of our 
time and energy consumed in obtain- 
ing things we could well do without, 
but no moral note is ever sounded 
by these critics. They are pure ma- 
terialists who want to scrap our 
American system and go at large as 
though a new discovery had been 
made in a field which has been well 
plowed by 
thought. 

I have always thought too that the 
late Chief Justice Stone was right in 
concentrating wholly on his judicial 


abler men of deeper 


work and in avoiding political and 
other diversions. In my opinion mem- 
bership on our highest court is a 
position where character, dignity, 
and’ aloofness from the sordid as- 
pects of life should be expected of 
all whom this great republic honors 
with positions on it. 


WALTER H. Buck 


Baltimore 
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LONDON LETTER 


H. A. C. Sturgess «+ Librarian and Keeper of the Records, Middle Temple 


=# \t the Annual General Meeting of 
the Bar, held on April 5, 1948, it was 
decided to hold a referendum of 
practicing barristers on the subject 
| the circuit system and special tees 
mn circuit. The result of the referen- 
dum has now been published, and 
he answer to the first item on the 
questionnaire: “Do you consider 
hat the circuit system of Bar prac- 
ce should be maintained?” showed 
majority for of 661 as opposed to 
/3 against. It was also agreed by a 


) 


ge majority that there should be 
some system of special fees or special 
payments aimed at making it more 
difficult for a barrister to practice on 
circuit to which he does not belong. 
Ihere is already a rule which re- 
juires that a member of the Bar, as 

condition of accepting a brief at 
i assize on a circuit to which he 
does not belong, shall, in addition 
to the brief fee, pay a special fee of 
\00 guineas in the case of a king’s 
ounsel and fifty guineas in the case 
ff a junior. A small majority were 
igainst maintaining this rule; but, 
presumably if the rule is to stand, 
then the majority would not be in 
favor of reducing the amount of the 
special fees or of abolishing them al- 
together. To the suggestion that a 
barrister appearing on a circuit to 
which he did not belong be asked to 
pay an “appearance” fee to the Bar 
mess on that circuit, there was strong 
opposition. To the alternative, that 
such a barrister should make a con- 
tribution to the funds of the General 
Council of the Bar, the opposition 
was even stronger—54 for and 714 
against. 


Statute Law Revision 
Is Making Headway 


It is the intention of the govern- 
ment to publish a new edition of the 
statutes revised. With this object in 


view, a bill has been introduced in 
the House of Lords by the Lord 
Chancellor to eliminate dead enact- 
ments which have not yet been for- 
mally repealed and thus to include 
in the revision only what is living 
law. 

The first edition of the official re- 
vised statutes, including enactments 
covering the period 1235-1878, was 
published in eighteen volumes dur- 
ing the years from 1870 to 1885. The 
second edition, completed in twen- 
ty-four volumes, covered the period 
1235 to 1920 and was issued at vari- 
ous times between the vears 1889 and 
1929. It is anticipated that the new 
edition, if this bill and subsequent 
bills should be passed, will reduce 
the number of volumes necessary. 

For simplification of the text and 
economy in printing, a clause has 
been added to the bill to authorize 
by a general direction the omission 
of certain formal and_ recurrent 
words and expressions, such as words 
of enactment, clauses of attestation 
added to ancient statutes, etc. For 
more convenient citation, short titles 
are to be given to a number of exist- 
ing Acts not dealt with by the Short 
Titles Act of 1896. 

Certain amendments of a local and 
personal character which are spent 
or expired are proposed for repeal 
even though they would not, if left 
untouched, be reprinted in a revised 
edition of the statutes. This foiiows 
follows the practice of earlier statute 
law revision bills and makes possible 
the omission from the statute-book 
of those enactments which are by 
common agreement inoverative. The 
list of enactments to be repealed, 
entirely or in part, occupies 131 
pages of the bill; and it will come 
as a surprise to many that so much 
unnecessary, superseded or obsolete 
matter has remained on the statute- 


book for so long. In the case olf 


many of the Acts to be repealed, 
the agreement of various responsible 
authorities, e. g., the Home Office, 
Scottish Office, King’s Remembran- 
cer, etc., has been obtained. 
Advanced Legal Studies 

Institute Is Established 

London University has established 


an Institute of Advanced Legal 


Studies, at 25 Russell Square, and 
the inaugural meeting was held on 


Lord 
Chairman of the Committee of Man- 


June 11, with Macmillan, 
agement of the Institute, presiding. 
The ceremony was attended by a 
large number of well-known repre- 
sentatives of the legal and educa- 
tional professions; Viscount Jowitt, 
the Lord Chanccllor, gave the open- 
ing address. 

The establishment of such an In- 
stitute in London has been a long- 
cherished aspiration. In 1932 the late 
Viscount Sankey, who was then Lord 
Chancellor, set up a committee, 
under the chairmanship of Lord 
Atkin, to consider “the organization 
of legal education in England with 
a view to closer co-ordination be- 
tween the work done by the univer- 
sities and the professional bodies, 
and further provision for advanced 
research in legal studies”. This com- 
mittee reported that the promotion 
of legal research and advanced legal 
studies was urged upon them by 
nearly all the academic bodies who 
gave evidence before them. Another 
committee was appointed in 1938, 
under Lord Macmillan’s chairman- 
ship, to advise on setting up an 
Institute of Advanced Legal Studies, 
but the work of this committee was 
interrupted by the war. 

The teaching at the Institute will 
be concentrated on the subjects re- 
quired for the degree of master of 
laws and higher research degrees, 
and will take the form of seminar 
classes. The first prospectus states 
that the Institute aims at becoming 
the focal point of legal research for 
the United Kingdom and the coun- 
tries of the British Commonwealth. 
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Judicial Conference of the Ninth Circuit Asks 


Appointment of District Judges to Circuit Benches 


® At its session in September of 1948, 
the Judicial Conference of the Ninth 
unanimously 


Circuit approved a 


report and recommendation of a 


special committee, and adopted a 


resolution asking the Congress to 
provide that until a majority of the 
judges of the Courts of Appeals have 
had prior federal trial experience, 
appointments to those courts be made 
only from United States district 
judges. 

The report and recommendation 
were made by a committee consist 
ing of Richard S. Munter, past presi- 
dent of the Washington State Ban 
\ssociation, Chairman; J. Early Craig, 
William Denman, 


of Arizona; and 


Chief Judge of the Court of Appeals 
for the Ninth Circuit. The commit- 
tee report adopted stated: 


Until 1932, that is during the first 
forty-one years of its existence, all but 
one of the judges of the United States 
Court of Appeals for the Ninth Cir 
cuit had had prior experience as trial 
judges in the federal courts. ‘This prac 
tice of promotion from the district 
courts was general in all the circuits. 
In the last fifteen years in the Ninth 
Circuit, but one of the eight circuit 
judges appointed has had any prior 
federal judicial experience. 


rhe reasons for the former practice 


are plain. First, presidents and attor- 
neys general sought to bring to the 


federal bench members of the Bar of 


Section of Mineral Law Will Publish 
Volume on Conservation of Oil and Gas 


December 10. of 
Gas, | 


Legal History has been announced 


® Publication on 
Conservation of Oil and 
by the Committee on Special Publi 
Mineral 


The volume will cost $3. 


cations of the Section of 
Law. 

The Committee was appointed in 
1946 to prepare a volume on oil and 
gas conservation laws, with Walace 
Hawkins, of 
Other 
are: Northcutt Ely, of the District of 
Columbia; Ear! Foster, of Oklahoma; 
Robert E. Hardwicke, of 
Blakely M. Murphy, of 


Mr. Murphy, who served as editor of 


Texas, as Chairman. 


members of the Committee 


Texas: and 


lennessee. 


the volume, prepared a prospectus 
\pril of 1947 
the various state articles 
In August of 1947 the 


Committee approved the final out 


and outline, and in 
writers for 


were selected. 


line for the book. 

The volume is organized in four 
Part I deals with the funda- 
Part 


Il with the legislative, administra- 


parts. 
mentals of reservoir behavior; 
tive and judicial background, history 
and treatment of legislation, admini- 
stration and 


judicial holdings in 
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Part III with the 


Oil States Advisory Committee, the 


thirty-five states; 


Interstate Compact to Conserve Oil 


their 
judgeships would give a career in 
which superior accomplishment would 
find recognition in promotion. Second, 


outstanding ability, to whom 


men so promoted brought to the ap- 
pellate bench a seasoned experience 
not only in the federal law but in the 
trial procedure which plays such a 
port in the review of the lower court 
decisions. 


Since your committee believes that 
the former practice has great value, 
your committee recommends that Con- 
gress enact legislation to the effect that 
in the United States Courts of Appeals 
there shall be appointed to vacancies 
existing or arising, judges from the 
districts of the circuit until at least a 
majority of the judges of each of the 
Courts of Appeals is composed of such 


judges. 


and Gas, and the Compact Commis- 
sion; and Part IV with the national 


oe S ‘ oN 
a — a >," 


rovernment and conservation. 
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MEMBERS OF THE Committee on Special Publications of the Section of Mineral Law 
examine and discuss the forthcoming publication, Conservation of Oil and Gas, A 
Legal History. Seated, from left to right, are Blakely M. Murphy, of Tennessee; 
Walace B. Hawkins, of Texas; and Robert E. Hardwicke, of Texas. Standing, in the 
same order, are Northcutt Ely, of the District of Columbia; and Earl Foster, of Oklahoma. 
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Manley O. Hudson Elected American Member 


of the International Law Commission 


® In Paris on November 3 the Gen- 
eral Assembly of the United Nations 
International Law 
Manley O. 
Hudson, of the Harvard Law School, 


clected to the 
Commission Professor 


member of our Association since 
1916, an outstanding advocate of 
the advancement of international 
law who rendered distinguished serv- 
ice as judge of the Permanent Court 
of International Justice until 1946. 

The 


sion was created by the General As- 


International Law Commis- 
sembly to encourage and advance 
“the progressive development of in- 
ternational law and its codification” 
(Charter, Article 13a). It will con- 
sist of fifteen members, chosen for 
The 


statute as to its power, duties and 


three-year terms. Assembly 


procedure was 
\.B.A.J. 22; 
For several years the House of 


published in 33 
January, 1947. 


Delegates of our Association, upon 
the recommendation of its Commit- 
tee for Peace and Law Through 
United Nations, has urged that the 
statement and eventual codification 
of international law should be en- 
trusted to such a commission of jur- 
ists, Chosen in the same manner as 
judges of the World Court are elected 
(32 A.B.A.J. 10; January, 1946). Inas- 


(Continued from page 1086) 

I want to say for a change, a few cor- 
dial things about lawyers and hum- 
bly and sincerely as one of the mil- 
lions of free men who have reason 
to be thankful for this Republic, to 
speak to you of its sheltering and 
heartening greatness. 

No poor starveling words of mine 
are needed to emphasize the disen- 
chantment by which we are sur- 
rounded, the turmoil by which we 


much as the Charter charges the Gen- 
eral Assembly with the responsibility 
as to international law, the Assembly 
decided a year ago to vest the election 
of the members of the ILC in the 
Assembly without participation by 
the Security Council. 

Vladimir Koretsky, of the Soviet 
Union, a professor of international 
law at Kharkov Law Institute, whom 
many American lawyers saw in action 
at Lake Success as Vice Chairman of 
the Assembly's Committee which 
held many sessions in drafting the 
statute of the Commission and de- 
fining its work, was also elected 
to the Commission, as were other 
distinguished representatives of the 
world’s principal legal systems. These 
were Ricardo J. Alfaro, of Panama; 
Gilberto Amado, of Brazil; James L. 
Brierly, of Britain; Roberto Cordoba, 
of Mexico; J. P. A. Francois, of the 
Netherlands; Shu-si Hsu, of China; 
Sir Benegal Rau, of India; Georges 
Scelle, of France; Jean Spiropoulos, 
of Greece; Jesus Maria Yepes, of 
Colombia; Faris el-Khouri, of Syria; 
Jaroslav Zourek, of Czechoslovakia; 
and A. E. F. Sandstrom, of Sweden. 

It is expected that our Association, 
through its Committee and Sections, 
will render all of the assistance it can 


are bewildered, the tribulation on so 
many threshing-floors. It was a wise 
man who said that after a storm the 
sea is always troubled and the waters 
work a great while. And not one of 
us here is not sometimes afraid that 
science has darkened men’s minds and 
hardened their hearts. Not one of us 
in the midst of the perplexities of per- 
sonal, national and international life 
can wonder if millions of men feel 
about our world like the pilgrim in 








MANLEY O. HUDSON 


to the new Commission. The election 
of Judge Hudson to the Commission 
may render him unavailable for con- 
ducting further regional conferences 
for our Association, as he did in 
1944-46. 

The belief of those most conver- 
sant with the situation is that the 
effectiveness of the new Commission 
in its long and prodigious task will 
depend largely on the extent and 
enthusiasm of the support it receives 
from the governments and the organ- 
ized lawyers of the respective nations. 

WILLIAM L. RANSOM 
New York 


“Your Land at the Morning Star” 


one of the greatest of all the books 
about his. “I 
dreamed, and beheld a man clothed 


of our tongue felt 
with rags standing in a certain place, 
with his face from his own house, a 
book in his hand and a great burden 
on his back. I looked and saw him 
open the book and read therein; 
And as he read he wept and trem- 
bled; and not being able longer to 
contain he broke out with a lament- 


5 
5) 99 


able cry saying, ‘What shall I do: 
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Each one of us knows that in all 
less 


the 


nations, our own and_ those 


blessed than ours, still sounds 
poignant prayer as it has sounded 
through the centuries of men’s tears: 
lo give light to those that sit in 
darkness and in the shadow of death 
and to guide their feet into the way 
ol peace.” 
sad when he 


Each one of us is 


thinks that the faith and fire that 
joined great nations together have 
seemed to turn to unfaith and dull 


dead ashes. 


A Well of Goodwill Remains 
in the Hearts of Men 


\nd yet in spite of this disillusion- 
ment, of the attempt to use freedom 
to destroy freedom, and of our apa- 
thy in the face of it, in spite of the 
occasional 

Idiot who with enthusiastic tone 


Praises every century but this and 


every country but his own 


in spite of those who loval to some 
foreign cause Oppose the hammer 
and the sickle 
bending stalk, who offer a New Re- 
Old Re- 
public and meet the red flag with the 


with a nail with a 


public in the place of the 


white flag; in spite of all those things, 
which will pass away, it is my faith 
that there is as great a reservoir of 
eoodwill, of Christian charity and of 
passionate justice in the hearts of 
the plain, ordinary men and women 
of this great Republic, yes, and of the 
peoples of the world as ever before 
in our history. 

It was my sad experience to see 
much’ of human suffering in many 
lands during the war and my pride 
to see much of stark human courage. 
How brave were the little people! 
How patient! How compassionate! 
How many somebodies there were in 
the streets where the nobodies lived! 
How many great shouts came out of 
the darkness!) How many brave 
knockings there were on the doors of 
the prison house! The other day I 
read an article by one of my heroes, 
men of the 


one of the truly great 


world, not as well known in this 


country as he deserves to be, by birth 
the 


an Australian, one of world’s 


“Your Land at the Morning Star’’ 
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most accurate scholars, one of the 
world’s most inspiring interpreters 
of our heritage, an old man of eighty, 
a voice that has sounded every varia- 
tion on the dominant theme of hu- 
man freedom—Gilbert Murray, Re 
vius Professor of Greek in the Uni- 
versity of Oxford. Wrong, he said in 
the sunrise of his old age, are those 
critics who speak of a general weak- 
ening of the human fiber and the 
degeneration of the western world. 
Ihe evidence is dead against them. 
The war showed not weakness but 
unexpected heroism in the most civ- 
ilized nations both among combat- 
ants and non-combatants. There was 
no falling off but extraordinarily 
rapid progress in physical science 
and medicine, and noteworthy prog- 
ress too, in economic and social sci- 
ence and especially in the problems 
called 
forget the endurance of the civil pop- 


humanitarian. Let us never 
ulations in all European countries 
under attacks that surpassed man’s 
worst imaginings. Let us remember 
also the persistent, general striving 
after greater social justice and in 
many countries the unshaken deter- 
mination to preserve intellectual and 
cultural ideals. All these are signs not 
of a sick and enfeebled society but of 
a strong society grievously wounded 
and struggling back to health. Thus 
I sum up his thoughts. And there is 
not a Briton or a Canadian, a French- 
man, a Norwegian, a Dutchman or a 
Greek worthy of his country who 
would not add to that catalogue the 
amazing God-sent generosity of the 
great-hearted people of the United 
States of America. 


Man's Individual Worth 
Needs Re-stating 


In such a world, in the travail of 
regeneration, I know of no greater 
duty upon lawyers than a re-state- 
ment of man’s individual worth and 
the strength of justice and the recall- 
ing of the faith of our best men—no 
greater hope than the proud reitera- 
tion and the reappearance in a new 
majesty of the noblest qualities of 
the noblest sons of that land which 
Emerson once called “God’s charity 
to mankind”’—that harmony of so 






many races of man—this Republic. 
May I talk about lawyers for a few 
minutes? And if I do, perhaps you 
will be like the old shepherd in one 
of Thomas Hardy’s novels. He was a 
the church 
Christmas 


member of choir and 


whenever at time the 
choir sang about shepherds watching 
their flocks by night he used to hang 
his head and blush as though they 
were drinking his health. 

I suppose that the most devastat 
ing thing ever written about lawyers 
is the poem by Carl Sandburg. I will 
read it to you if only for the purpos« 
of placing it upon this Congressional 
Record: 


The lawyers, Bob, know too much. 

They are chums of the books of old 
John Marshall. 

They know it all, what a dead hand 
wrote, 

\ stiff dead hand, and its knuckles 
crumbling, 

The bones of the fingers a thin white 
ash. 

The lawyers know 
a dead man’s thoughts too well. 


In the heels of the higgling lawyers 
Bob, 

Too many slippery ifs and buts and 
howevers, 

Too much hereinbefore provided 
whereas, 

Too many doors to go in and out of. 


When the lawyers are through 

What is there left, Bob? 

Can a mouse nibble at it and find 
enough to fasten a tooth in? 


Why is there always a secret singing 
When a lawyer cashes in? 

Why does a hearse horse snicker 
Hauling a lawyer away? 


The work of a bricklayer goes to the 
blue. 

The knack of a 
moon. 

The hands of a plasterer hold a room 
together. 

The land of a farmer wishes him back 
again. 


mason outlasts a 


Singers of songs and dreamers of plays 

Build a house no wind blows away. 

The lawyers—tell me why a _ hearse 
horse snickers 

Hauling a lawyer’s bones. 


Perhaps we do tend to keep one 
foot in the Middle Ages—perhaps we 
do sometimes resist change, but not 
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always unwisely for we know that 


Statutes oft will mischief find 
For bureaucrats to do. 


Perhaps we forget, as our legisla- 
tors forget, the old Platonic precept 
that the object of the legislator is to 
keep the people free, to make them 
kind to each other and to teach them 
common sense. It may be that those 
things only happen in Utopia and 
the busses don’t seem to run there 
any more. Let us admit all this but 
without vainglory let us recall some 
of the best things and the best men. 
For it is true of our profession as it is 
of life itself that the greatest boon 
is to have known the best and to have 
known it for the best. 


The Whole Drama of Life 
Is the Drama of Law 


It would be a fascinating inquiry to 
discover how many patient judges, 
how many inspired legislators, how 
many careful framers of statutes, how 
many architects of free constitutions, 
and how many passionate defenders 
of liberty this profession has given to 
\merica and so to the world. It may 
be that in the economic mazes and 
intricacies of modern life, law does 
tend to be the handmaiden of big 
business. But at its best, advocacy 
with its honesty, its eloquence and 
its courage has always been on the 
side of the weak and the just. For 
law is primarily concerned with the 
drama of life and its essential hu- 
manity. Whatever men do, their joys, 
their hates, their loves, the daily 
round of their common tasks are all 
part of the dedication of our lives. 
For the whole drama of man’s prog- 
ress from savagery to civilization is 
the drama of the law. His progress is 
the progress of the law. Our quest 
too, is the quest for truth. With the 
astronomer and _ his telescope, the 
scientist and his microscope, the phi- 
losopher with his careful thought, 
stand the lawyer with his cross-ex- 
amination and the judge with his pa- 
tience. And if we have been con- 
cerned with the making and the 
enforcement of law, no group of men 
have done so much to see that law 


is not the will of the master but the 
organized will and conscience of the 
community, that it is not a fixed and 
unalterable thing, but that it grows 
and changes too slowly sometimes 
perhaps—but that it is adapted to 
the conscience, the mercies and the 
needs of mankind. It is as easy to 
talk about relativity without men- 
tioning Einstein as it is to talk about 
the majesty of the law without 
mentioning Mr. Justice Holmes. 
“Because law,” he says, “‘is the will of 
the community it is the child of 
morality. The law is the witness and 
external deposit of our moral life. 
Its history is the history of the moral 
development of the race; the practice 
of it, in spite of familiar jests, tends 
to make good citizens and good 
men.” 

Let us who are concerned with it, 
ever remember also its fellowship 
where there is less jealousy, a wider 
recognition of talent, a more human 
tolerance of weakness than in almost 
any other profession. 


A Message from a “‘Young-Old”’ 
Member of the Inner Temple 


I was present a few weeks ago in one 
of the Inns of Court whence our 
studies sprang and where as Presi- 
dent Gregory reminded us, so many 
of the signers of your Declaration of 
Independence learnt the tenets of 
their freedom. The very name “The 
Inns of Court” is redolent of hos- 
pitality, conviviality and fellowship. 
At the meeting in the Inner Temple 
which I attended, a complimentary 
dinner was being given to one of 
the marvelous young-old men who 
are so often the admiration and the 
ornament of our profession. The 
guest of honor had recently been 
made a peer at the age of ninety- 
four. When he had finished a speech 
full of wit and hope and wistfulness 
one of His Majesty’s judges who sat 
next to me recited a few sentences 
that our guest had spoken when he 
was being entertained on his seven- 
tieth birthday. I told the judge that 
I was coming to speak to the Ameri- 
can Bar Association and asked him 


to send me a copy of the words 
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which he had recited. I offer them to 
you as a fine expression of the fellow- 
ship which shelters us all: 


The Circuit is a Forge of Character— 
There, are welded in us if we will, 
honour, generosity, tolerance, liber- 
ality, promptness to recognize the 
merit of a rival, to praise with alacrity, 
to censure with respect, and to learn 
to prize that salutary clash and criti- 
cism betwixt whose endless jar good 
nature resides. 


In that fellowship I like to think 
tonight that we might once have 
called “our brothers” so many great 
and good men. Erskine, who stood 
by Tom Paine and used the gift of 
golden eloquence to defend so many 
fighters against the arbitrary power 
of government. Seward, who in the 
midst of the obloquy of his fellow 
citizens undertook the hopeless but 
honorable task of defending the in- 
sane Negro murderer, Freeman. I 
like to remember also a lawyer who 
was murdered a few short months 
ago—a little spare man at whom 
many laughed, who died to be 
mourned and remembered with hon- 
or throughout the British Common- 
wealth. Born into one of the more 
lowly Hindu castes he became the 
saintly leader of the Brahmin and 
the Untouchable. Seeking knowledge 
along the hard road of poverty and 
sacrifice he became one of the 
world’s wisest and most eloquent 
philosophers. A litle lawyer without 
privilege and without influence, he 
became a prophet of the eternal 
truths that justify God’s ways to 
men. A lover and seeker of peace he 
became in his own way one of the 
oreatest warriors for freedom. A man 
of another faith than ours, he was 
often acclaimed as the greatest Chris- 
tian of us all. Despised sometimes for 
his color and his creed, persecuted 
for his opinion, he stood forth in a 
world torn by hate as an apostle of 
charity and evangelist of the love of 
brothers and the unity of mankind. 
The glow of his funeral pyre will be a 
light throughout the ages. I speak of 
the lawyer Gandhi. 

I like to remember also (as what 
lawyer does not?) a conversation 
between a tall, gangling, awkward 
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“Your Land at the Morning Star’’ 


yourg man and his friend passing 


by. “I found him,” said his friend, 
“cocked up in a haystack with a 
book. 
said. ‘I am not reading, 1 am study- 
“What 
‘Law,’ he says, as 


‘What are you reading,’ I 


ing,’ says he. are you 
studying?’ says I. 
proud as Cicero. ‘Good God AI- 
mighty’ says 1.”” You remember that 
He never 


He held 
One was the postmastership of a 


law. student. became a 


bureaucrat. few offices. 
small town in Kentucky or Illinois, 
Another 


Presidency of the United States. And 


I forget which. was the 
when he died it was stated by the 
man who wrote the satirical poem 
about lawyers which I read to you a 
few minutes ago, that the people, the 
the 
counted him great, warm and lov- 


nameless masses, millions who 
able, gave to his funeral procession 
the “dignity and authority of the 
sun darkened by a vast migration of 
birds and the color and heave of the 
the 


the color 


which is mother of tears. 


lent it 


SCd 
of this land 
the 


They 


and the earth which is bread- 
giver of life and the quiet tomb of 


all mankind.” 

And two voices are often echoing 
in the halls of my memory—one, of 
the eloquent advocate of law reform 
that 
Rome a city of 


who reminding his hearers 


\ugustus found 
brick and left it a city of marble— 
wondered how much prouder would 
be the boast of that sovereign who 
could say that he found “law dear 
and left it cheap, found it a sealed 
book and left it a living letter, found 
it the patrimony of the rich and left 
it the inheritance of the poor, found 
it the two edged sword of craft and 
oppression and left it the staff of 
honesty and the shield of innocence”. 
\nd the other voice sounds the most 
solemn words of the old lawyer 
speaking in the ancient days when 
our ancestors were all Europeans. 
“Of law it can no less be acknowl- 
edged than that her seat is the bosom 
of God, her voice the harmony of the 
world. All things in heaven and 
earth do her homage, the very least 
as feeling her care and the greatest 
as not exempted from her power.” 


Remembering all these things can- 
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not you and I and all of us be 
grateful for the brotherhood that 
springs from common studies, com- 
mon enthusiasms and the benedic- 
tion of a common heritage? For no 
studies are more worth the pursuit 
than those which lead to the under- 
standing of these eternal principles 
of freedom, to a determination to be 
forever watchful against their des- 
truction and to an undying hope 
that someday the dream of universal 
peace will become a reality to bless 
all the children of man. And until 
the coming of that day, in a world 
restless and turmoiled with the an- 
archy of fear, what better endeavor, 
what more divine enthusiasm can 
there be than the maintenance and 
strengthening of the defenses of our 


civilization, law, and liberty? 


Leadership of the Free Worid 
Belongs to America 


Ladies and Gentlemen, as I say 
farewell and wish you Godspeed to 
milestones I 
speak a few closing words of faith 
and thanks. Today and for many 
days the leadership of the free world 
is yours, not for the asking or the 
taking but for the giving. It is the 
gift of men not because of the things 
you have but for the things you are. 
It is a gift which you cannot re- 
nounce for it is given not in patron- 
age by princes but in gratitude and 
hope by millions of simple, decent, 
home-loving, God-fearing, peace-seek- 
ing men and women who cherish 
freedom throughout the earth. How 
often are you reminded of your 
founding fathers “who pledged their 
lives, their fortunes and their sacred 
honor” to the cause of your own 
freedom. Tonight as a plain citizen 
oi the land of my sons, Canada, and 
once a wanderer from the land of 
my mother, one of the ancient Celtic 
lands of Britain, I speak my grati- 
tude and the hope that springs 
therefrom because you have pledged 
your lives and your sacred honor to 
the cause of the freedom of all men. 

I know you have faults, I know 
you have fears, and sometimes 
wonder at them. I know that in look- 
ing at lesser men you long for the 


many would like to 


hands and the 
sound of voices that are still. We 


share your longing. But if ever a 


touch of vanished 


country was at the cockcrow and the 
morning star, it is your land. And 
if ever a country was destined to 
fulfill its promises and fix the pat- 
tern of a juster and happier world, 
it is yours. I am glad not always so 
much because of what you are, but 
because of what you were and will 
be again. May I tell you why? No 
country except some of the little 
European lands and perhaps China 
and India has ever really known 
more suffering, more heroic agonies 
nobly endured. I do not think that 
the decision of 1776 was an easy one. 
There must have been far more 
spiritual anguish and mental suffer- 
ing than is ever imagined by your 
newest citizen as he sets off his fire 
crackers on the 4th of July. And how 
deep were the scars of the War of 
the States. And what a burden of 
sorrow was borne by your Southland 
with its chivalry, its pride and its 
heritage of the unsullied sword. That 
war ploughed furrows on more faces 
than Abraham Lincoln’s. I was in 
the gracious land of South Carolina 
a few months ago and as I walked 
its ancient and lovely ways I found 
myself repeating: 

We travelled in the print of ancient 

wars 

Yet all the land was green 

And love we found, and peace 

Where fire and war had been. 


They pass and smile, the children of 

the sword 

No more the sword they wield 

But oh how deep the corn 

Along the battlefield. 

You have known the bereavement 
of two great wars and out of all these 
agonies has come, to your glory, not 
bitterness against your enemies, but 
compassion for all mankind. 


America Invested Democracy 
with New and Fresh Meaning 


You first began what we know as 
democracy, for democracy is less 
than two hundred years old. We of 
the British Commonwealth 
many other lands have helped to 
build it but you gave it a new 


and 
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meaning and a new strength. With 
you above all it meant minds without 
fear and the head held high, the 
majesty of man’s ordinariness, a land 
where a citizen does not say that he 
is as good a man as his neighbor but 
where he says and thinks that his 
neighbor is as good a man as himself. 
\ jand where your greatest scholat 
statesmen could say in the simplicity 
that is the hall mark of greatness, 

I liked the people 

The sweat and crowd of them 


Trusted them always 
And spoke aloud of. them. 


You and we, British and Canadian, 
taught the world that our strength 
ind every nation’s strength is the 
peaceful solution of its own internal 
problems, that the best and only 
eovernment comes through free 
debate and that government must 
be by the will of the majority 
accepted by agreement, by the force 
of law and not imposed by the law 
of force. You have always in your 
best hours believed the lesson 
preached by a great American that 
democracy is not “fatness and indif 
ference but an issue to be fought in 
the hard, stony places of the human 
spirit, in the strict Thermopylaes of 
time”. 

Your land is an amalgam of all 
races as the greatest nations have 
usually been. On the altar of your 
country humble men of many little 
lands have placed the gifts of their 
loyalty and adoration just as the 
juggler of Notre Dame did the little 
things which he knew best in honor 
of the Mother of God. You have 
always believed that the French 
philosopher spoke truth when he 
stated that the Good Lord has 
written one sentence of his thought 
upon the cradle of every race. In 
your noblest moments and on the lips 
of your noblest sons, the human race 
has meant more to you than any of 
the races of men. We who speak your 
tongue honor you too because you 
invented a new kind of hero. Those 
who have lived longest in your 
memories have been men whose 
hands were clean and empty. Men 
who did things, who were often the 


first to do things, men of goodwill. 
The people knew, liked, and trusted 
them. Whether they spoke in death- 
less words or invented machines to 
lighten the burden of mankind, 01 
scattered apple seeds along the ways 
of the wilderness or played games 
with chivalry and cleanliness, they, 
and their words and their deeds have 
become part of the folklore of 
freedom. 
It was one of your men who said, 
No gold ever gleamed like the human 
heart hoping 
No steel ever leaped like the human 
Spirit springing 
No granite will ever guard like a 
man’s faith. 


Worth of the Individual 
Given an Enduring Seal 


In no land in history has the worth 
of the individual been given as 
enduring a seal as in this land. I find, 
as many men of my nation find, 
continuing inspiration in the words 
of one of your poets who seems 
always. to have been attended by the 
splendid vision of North America. 
Do you remember what Walt Whit 
man said about the individual? 
I swear I begin to see the meaning of 
these things, 
It is not the earth, it is not America 
who is so great, 
It is I who am great or to be great, it is 
You up there, or any one, 
It is to walk rapidly through civiliza 
tions, governments, theories, 
Through poems, pageants, shows, to 
form individuals. 


Underneath all, individuals, 

I swear nothing is good to me now 
that ignores individuals, 

The American compact is altogether 
with individuals, 

The only government is that which 
makes minute of individuals, 

The whole theory of the universe is 
directed unerringly to one single 
individual—namely to You. 


O I see flashing that this America is 
only you and me, 

Its power, weapons, testimony, are 
you and me, 

Its crimes, lies, thefts, defections, are 
you and me, 

Its Congress is you and me, the officers, 
capitols, armies, ships, are you and 
me, 

Its endless gestations of new States are 
you and me, 


“Your Land at the Morning Star’ 


The war (that war so bloody and 
grim, the war I will henceforth for 
get), was you and me, 

Natural and artificial are you and me, 

Freedom, language, poems, employ 
ments, are you and me, 

Past, present, future, are you and me. 

My friends, this land of yours is 
the land of optimism, of good humor, 
echoing with the reassuring call of 
“up again, old heart” of ‘““Tomorrow 
to fresh woods and pastures new”, 
pregnant with the promise of the 
spires of El Dorado beyond the hill 
tops. I only wish we could hear a 
little more sometimes about men 
who are on the side of America and 
a little less of those who are against 
her. We need another Walt Whit- 
man to compose the symphony of 
the United States. We need more 
singers of the peace hymn of the 
Republic. 

Today you have a giant’s strength. 
But no land is ever less likely to use 
it like a giant. You are not always 
told the truth but there is no one 
who knows you who would not trust 
you with the truth until the end. 
Your great men at their best have 
made pity the harmony of action 
and compassion. They have raised 
liberty to the dignity of a burning 
faith. Your Republic is that faith’s 
great adventure. It is a crime for any 
man to despair of his country. For 
you such despair is the cardinal sin 
against the future of all men. No 
free man can have a greater wish for 
\merica than that she may renew 
her youth, recover the sharpness of 
her first vision and find once again 
the pure, simple strength of the 
thoughts and emotions of those who 
gave the sinews to her youth. Victory 
in peace as in war, belongs to the 
resolute. You too, have great com- 
panions and friends who do not 
forget, camerados, to stick by you as 
long as you live. This is the prayer 
of all those who speak your tongue. 
\ prayer for themselves and for you. 
It is not without purpose and mean- 
ing that the poet fashioned it upon 
the lips of the young: 

Grant us the strength that cannok seek 

In thought or deed to harm the weak 

That under Thee we may possess 

Man’s strength to comfort man’s 
distress. 
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Background for Dissensions 


(Continued from page 1095) 


moral, or unmoral, or immoral at- 


mosphere of the day. 


And here was fertile soil for the 


Public Utility Property 
(Continued from page 1099) 


in Smyth {mes; so, there was no 


contest on that subject. But Justices 
Black, Douglas and Murphy raised 
concurring opinion 


Smyth 


the issue in a 


that attacked not only the 
Ames rule, but also the doctrine of 
judicial review of the reasonableness 
the eminent domain 


of rates and 


rule. This case represented the whirl- 


wind that heralded the approaching 


storm that broke with all its fury 
in 1944, 

Space will not permit quotations 
from the dissenting opinions and 


special concurrences cited in this 


article. Some of them are very in- 


teresting, not alone for their merit, 


but also for their vigor, virility and 
forthrightness. 
At the date of the decision in the 


Natural Gas Pipeline Company case, 


it is fair to assert that the following 
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word 
The 


conse- 


flowering—if flower be the 


of American pragmatism. test 
found 

The 
tance of this point of view in the 


of truth was to be 


quences, in workability. accep- 
light of skepticism meant three things 
with respect to the Supreme Court. 
justices, the 


First, as to pragmatic 


absence of any common standard 


for choosing and evaluating facts. 
Second, an absence of any agreement, 
so far as such agreement might flow 
from processes of formal logic, to the 
extent that such logic was to be dis- 
Third, 


tainty and unpredictability in the 


regarded or discarded. unce! 
law. The 
likely to 


given principle or 


» pragmatists would be most 
disagree as to whether a 


rule had worked 


in the past and thus proved its 


“truth” by its workability. As to 


the future, one man’s idea as to 


whether the rule would ‘work’ or 


the principle prove “true” by its 


fruits, was likely to differ from an- 


other’s. Both would be gazing into 


a crystal and trying predict the 


future. Pragmatism meant prophecy. 


But that, you say, is no more than 


the legislator does. Maybe so, but 


here we come to the deepest root 


rules and prescriptions had been laid 
down by the Court since 1890, affect- 
ing public utility law and procedure: 
1. Constitutional right of judicial re- 
view of reasonableness of rates. 
Applicability of eminent domain 
rule as to just compensation, in 
form of rates, to which a_ public 
utility is entitled. 
3. Valuation requirements as_ pre- 
scribed by the decision in Smyth 
Ames. , 
While the foregoing rules were many 
times in effect partially ignored, 
evaded or equivocally treated by the 
Court, it does not appear of record, 
up to 1942, that the Court ever forth- 
rightly repudiated any of the princi- 
ples laid down in those rules. 
That 
erected standards had begun to sick- 


much of these judicially 
in effect, 
the Court clearly re- 


en and, die in spots, the 


decisions of 
of the shadow 


vealed. Was a case 








of the matter. And that is that nei- 
ther skeptical relativism nor prag- 


matism gives any common answer to 


the question: What is all about? 
Agreement that the test of truth 
is efficiency, “workableness’, leaves 


wholly unanswered the primal ques 
tion: Work toward what? Accomplish 
end? If the 
pragmatists do not agree upon ends, 


what? Produce what 
then they will not agree upon means. 
If the 


justices of the Supreme Court of the 


pragmatists happen to be 


United States or of any other court, 
they will not agree upon the prin 
ciples and rules they believe should 


govern society. To expect any large 


measure of agreement among such 


is to expect the impossible.! 
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pragmatism of 
need elucidation. 
quotation by Frankfurter of San 
tayana, see 29 Horv. L. Rev. 683, 699 (1916) 
P. A. Sorokin, The Crisis of Our Age (New York, 
1946), pages 96, 116. See Walter B. Kennedy in 
My Philosophy of Law, and in 9 Marg. L. Rev. 63 
(1925); 5 Ford L. Rev. 272 (1936); 7 Id. 203 (1938); 
8 Id. 45 (1939); 29 Georgetown L. Jour. 139 (1940); 
Paul L. Gregg, S. J., 31 Id. 262 (1943); Francis E. 
Lucey, 30 Id. 493 (1942); 9 Ford L. Rev. 362 (1940). 


12. The skeptical relativism or 


Holmes is too well known to 


For significant 


On realists, see references in E. W. Garlan, Legal 
Realism and Justice (1940), page 135. 

remaining after considerable of the 
substance had been swept away. 


Many regulatory bodies had_ paid 


only formal lip service to these 


standards; and the Court had pei 
mitted them “to get away with it”, 
albeit such decisions were usually by 
We 


a strong minority of the 


a divided Court. have seen that 
Court was 
unalterably opposed to these stand- 
ards and vigorously dissented when 
they The 


situation was one of it repressible and 


were strictly enforced. 
constant conflict and disagreement. 
This was the state of the judicial 
atmosphere surrounding the Supreme 
Court at the beginning of its 1943 
term. 


The storm that had been brewing 
over the years came to fruition in 
Federal Power Commission v. Hope 


Natural Gas Company, 320 U.S. 591, 
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96-598. 601-607, 88 L. ed. 333, 
541-342, 344-347, decided in 1944. 
\fuch has been written in books, 
journals, magazines, and newspapers, 
ind in court decisions, concerning 
this particular decision. Some claim 
to know exactly what was decided in 
he Hope case, the claim often stem- 
ming from preconceived views or 
ishful thinking. Suffice it to say 
that no man should undertake to 
venture an opinion on what was 
therein decided until he has care- 
lully read all the opinions rendered 
in that case. 

Some of those who have given little 
or no study to this decision oftentime 
express the most confirmed opinions 
is to what the decision actually held. 
Some have said that the rule con- 
tended for in the concurring opinion 
if Justices Black, Douglas and Mur- 
phy in the Natural Gas Pipeline 
Company case was adopted in the 
prevailing opinion in the Hope case. 


Writer’s View of What Was 

Held in the Hope Case 

Hlowever, a reading of this concurr- 
ng opinion in the former and the 
prevailing opinion in the latter 
demonstrates the unsoundness of 
such interpretation. The  concur- 
rence in the Natural Gas Pipeline 
Company case attacked and rejected 
the rule laid down in the Chicago, 
Milwaukee ¢& St. Paul Railroad 
Company case, which provided for 
‘a) judicial review of the reasonable- 
ness of rates, and (b) made ap- 
plicable to rate-fixing the constitu- 
tional rules underlying eminent 
domain principles and_ procedure. 
\lso, that concurrence denounced 
and rejected the valuation rule laid 
down in Smyth v. Ames. Apparently, 
the plea was for a return to Munn 
v. Illinois. 

The question, therefore, is: Did 
the prevailing opinion in the Hope 
case wreak the destruction that was 
urged by this concurring opinion 
in the Natural Gas Pipeline Com- 
pany case? I think not. Here are, 
conservatively and briefly, what I 
believe were the major holdings in 
the Hope case: 


1. Clearly the decision in that case 
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destroyed the valuation rule laid down 
in Smyth v. Ames. 

2. The so-called eminent domain 
rule was repudiated; rate-making was 
held to be a species of price-fixing 
under the police power 

3. Depreciation procedure, based 
upon cost, was approved; and the 
holding in the United Railways & 
Electric Co. case (280 U. S. 234, 253- 
254; 74 L. ed. 390, 410, 411) that de- 
preciation should be based upon cur 
rent value was expressly rejected. 

f. Valuation based upon actual le- 
gitimate cost along the line of the 
prudent investment theory put for- 
ward by Justices Brandeis and Holmes 
in their concurring opinion in the 
Southwestern Bell Telephone Com- 
pany case would appear to have been 
approved. But the Court was at pains 
to point out that the regulatory body 
is not bound to any particular formula 
or formulas. Other formulas and 
methods might be employed. Fair 
value was held to be the end product, 
not the starting point. 


Judicial Review on Reasonableness 
of Rates Was Not Rejected 


The Court did not reject judicial 
right of review as to reasonableness 
of rates. Neither did it hold that a 
rate base or other similar hitching- 
post is unnecessary, whereby to test 
reasonableness of rates. Much mis- 
understanding seems to have arisen 
on this latter point. Obviously, if 
it be held that no touchstone or 
yardstick is necessary, whereby to 
test the reasonableness of rates, then 
judicial review as to reasonableness 
of rates would become utterly mean- 
ingless. This is not to say that the 
Supreme Court sits as a board of 
revision. Once it be conceded that 
judicial review as to reasonableness 
is unnecessary, it must follow that 
any judicial review would be of small 
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consequence, except to restrain plain 
“murder” in procedural due process. 

I concede that the Hope case is a 
landmark decision and that it re- 
jected and threw into the discard 
many supposedly sacred principles 
of rate-making, but it did not free 
rate-fixing bodies from judicial re- 
view as to reasonableness of rates. 


Court Now Leans Toward the 

Cost Basis for Valuations 

It would appear that the Supreme 
Court now leans toward the cost 
basis for valuation purposes. This 
trend is indicated in the Hope case 
and was followed in the Colorado 
Interstate Gas Company case, 324 
U.S. 581, 604-605, 89 L. ed. 1206, 
1224; the Panhandle Eastern Com- 
pany case, 324 U.S. 635, 648, 89 L. 
ed. 1241, 1250-1251; and in several 
other cases. The Natural Gas Act 
approves'the “‘actual legitimate cost” 
rule and the Federal Power Act the 
“actual legitimate original cost”. The 
Hope and subsequent cases cited 
were decided under the provisions 
of the Natural Gas Act. 

Clearly, the trend at the present 
time is toward the cost basis in 
valuing the property of a public 
utility for rate-making purposes, 
whether it be termed actual legiti- 
mate cost, historical cost, original 
cost or prudent investment. It is 
generally conceded that the cost basis 
should be applied to property other 
than land. Why land is excepted is 
not readily understood. The Court 
devised the particular rule applicable 
to land to overcome an unfair situa- 
tion, which could have been over- 
come more rationally by adopting 
the cost basis with the qualification 
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that the cost must be reasonable and, 


if not reasonable, be revised to a 


reasonable figure. No distinction was 


made between land and other pro- 


perty in the Hope case. 
The advantage of the cost formula 
as contrasted with other formulas 1s 


that it is certain or can be made 


certain. Thereafter, a rate-fixing 
body has a fixed and_ definite 
standard in future rate cases about 


which there can be very little quarrel. 


On the other hand, the fair value 
rule lends itself to ever-changing 
value. There is no certainty at all 


about the value that should be used 


in the rate base, because there will 
usually be as many different con 
clusions as to value as there are 


appraisers involved. In such circum 
stances, the rate-fixing body is r¢ 


quired to exercise its independent 


The Lamars of Georgia 


(Continued from page 1102) 
War 
of Massa- 


the with 
Hoar 


chusetts presented an amendment: 


for old soldiers in 


Mexico. Senator 
“Provided further, that no pension 
shall ever be paid under this Act 
to Jefferson Davis, the late President 
This 
aroused Senator Lamar, and he arose 
He 


down by the presiding officer; but 


of the so-called Confederacy”. 


to make a reply. was called 
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judgment, or independent guess, as 
io what value figure to adopt, 

It appeals to me that the very 
nature of a public utility, occupying 
as it does a quasi-public and a quasi- 
trustee position, lends itself to the 
application of a rule of valuation in 
consonance with the obligations 
flowing from such a public status. 
It would appear that valuation on a 
cost basis fits into such status. The 
fair value rule creates an ever-chang- 
ng valuation figure, because proper- 
ty, particularly land, will fluctuate 
in value from year to year and in 
accordance with economic cycles and 
trends. In other words, in every rate 
case there will usually be a new guess 
as to what value to place upon the 
On the 
hand, having once arrived at the cost 


be used as applied to land 


regulated property. other 
figure to 
or any other property, thereafter the 
standard of valuation will remain 
constant. In this connection, Justices 
Brandeis and Holmes pointed out 
(262 U.S. 276, 306-07) : 

The adoption of the amount pru 
dently invested as the rate base and 
the amount of the capital charge as 
the the 
would give definiteness to these two 


measure of rate of return 
factors involved in rate controversies 
which are now shifting and treacher- 
ous, and which render the proceedings 


peculiarly burdensome and largely fu 


tile. Such measures offer a basis for 
decision which is certain and stable. 
The rate base would be ascertained 


as a fact, not determined as a matter 
of opinion. It not fluctuate 
with the market price of labor, or 
money. It would 


would 


materials, or not 


on his appeal from the ruling of 
the chair, the question was put to 


the Senate and Lamar was _per- 


mitted to proceed. He said: 

The only difference between myself 
and Jefferson Davis is that his exalted 
character, his preeminent talents, his 
well-established reputation as a states- 
man, as a patriot, and as a soldier, en- 
abled him to take the lead in the 
cause to which I consecrated myself 
and to which every fiber of my heart 
responded. There was no distinction 









change with hard times or shifting 
populations. It would not be dis- 
torted by the fickle and varying judg 
ments of appraisers, commissions, 01 
courts. It would, when once made in 
respect to any utility, be fixed for all 
time, subject only to increases to rep 
resent additions to plant, after allow 
ance for the depreciation included in 
the annual operating charges. 

I agree with Justices Brandeis and 
Holmes that a public utility should 
be permitted to earn a return only 
the capital em- 


upon yrudently 
] ] ; 


barked in the business. 


No contention is herein made that 
it would be unlawful to value pro- 
perty in a rate case at fair value or 
fair market value, as has been done 
in many cases in the past. Some day 
the courts may outlaw such proce- 
dure, but that has not been expressly 
done as yet, I believe that the cost 
basis is preferable for valuing all 
for 
Che prudent investment theory, with 


property rate-fixing purposes. 
reasonable adjustment for special 
situations, recommends itself. Even 
though we may have no ready-made 
name, slogan or label to affix to such 
formula, we should not hesitate to 
adopt it if reason and justice de- 
mand. Let me most emphatically 
state that, in my opinion, no basis 
or formula can be devised that will 
produce exact results and will ex- 
clude all uncertainty or exercise of 
judgment in arriving at valuation. 
I do contend that the present rule 
followed by the Supreme Court is 
a vast improvement over the forme: 


chaos. 


between insult to him and the South 
ern people, except that he was their 
chosen leader, and they his enthusi- 
astic followers; and there has been no 
difference since. 

Jefferson Davis, since the war, has 
never counseled insurrection against 
the authority of this government. Not 
one word has he uttered inconsistent 
with the greatness and glory of this 
\merican Republic. The Senator from 
Massachusetts can point to no utter- 
ance of Jefferson Davis which bids the 
people of the South to cherish ani- 
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mosities and hostilities to this Union, 
nor does he cherish them himself. 
‘The gentleman I believe takes rank 
among Christian statesmen. He might 
have learned a better lesson even from 
pages of mythology. When Prome- 
theus was bound to the rock, it was 
not an eagle, it was a vulture, that 
buried his beak in the tortured vitals 
of the victim. 
In his preface to his biography of 
Senator Lamar, Mr. Cates said that 


lamar was “perhaps the most gifted 


statesman that the South gave to the 
nation from the close of the Civil 
War to the turn of the century, and 
the man to whom was due, more 
than to any other, the death of sec- 
tionalism and the healing of the 
wounds of the fratricidal war”. 


Mirabeau Bonaparte Lamar 
of Georgia and Texas 


Philip Graham has written an ex- 
cellent Life and Poems of Mirabeau 
B. Lamar. He begins it in these 


words: 


Not many knew Mirabeau Lamar, 
the public official of Texas, for he was 
not an easy person to get acquainted 
with. Fewer still knew Lamar, the 
man—sociable among friends, loyal, 
generous, home-loving, and affection- 
ate. More than most men, he lived si- 
multaneously two lives, his public ca- 
reer and his private life. Before the 
eyes of the public this ambitious, 
courageous, and sternly duty-bound 
individual seemed to have a particular 
gift for riding the very crest of the 
highest waves of romantic adventure 
of his day. 


Mirabeau B. Lamar was born in 
Putnam County, Georgia, near Eat- 


onton, the county seat. He spent 


most of his boyhood on a plantation 
called “Fairfield”. Graham's de- 
scription of this home is that of 
. a commodious, old-fashioned, two- 
story house, constructed after the en- 
during models of the day, with white- 
columned front and wide gallery. In 
front he thinned the old oaks into 
stately groups and planted long rows 
of Lombardy poplars; in the rear he 
dotted his Negro cabins over the half- 
wooded plain that shelved gradually 
down to the river. On one side he 
planted the orchard trees and marked 
out the garden, anc on the other cul- 
tivated more than a thousand rolling 
acres. 


Here at Fairfield, beautiful in its 
bountiful comfort, the children of the 


Lamar home grew to maturity. The 
house was a relay for the stage, and 
each day at noon Mirabeau saw com- 
ing up the red lane the lumbering 
coach and four, to empty its crowd of 
bustling, hungry, and usually talkative 
passengers for the midday meal. That 
stage must have seemed to the imagi- 
native boy a messenger from the world 
of adventure. 

No wonder, then, that Mirabeau 
lLamar’s life was one of adventure 
and romanticism. Indeed, he had 
even more sides than Graham has 
shown. His sweetness of character 
was equal to his polish and his in- 
telligence; his reserve in private life, 
to his unsullied honesty in public 
and private dealings. In no way 
were these traits more sure and un- 
failing than in his rugged physical 
courage. Courage, as were other 
qualities, was a family characteristic 
of the Lamars. Graham said in his 
biography: 

They represented also a_ physical 
force which no rustic bully cared to 
encounter, for if ever there lived men 
insensible to fear and superior to cor- 
ruption, they were the four brothers 
Lamar. 

Graham’s reference was to Mira- 
Q. C. (the 
father of the future Senator), to 


beau B. Lamar, to L. 


Thomas Randolph Lamar and to 
Jefferson Jackson Lamar. 


Mirabeau Lamar’s Authorship 

of Poems of Exquisite Sentimeni 

Of the 314 pages of Graham's biogra- 
phy, 218 pages were occupied by Mira- 
beau Lamar’s poems. Practically every 
one contains exquisite sentiment. Mi- 
rabeau, in several instances in the 
poems, refers to himself as a minstrel. 
One can even fancy him behind an 
old ivied wall or beneath a rose cov- 
ered balcony while he thrums the 
strings of his lute, or while he recites 
in rhyme the tender emotions that 
inspired his romantic heart. An ex- 
ample of these must be given here: 


Of roses and laurels united, 
Combining their crimson and green, 
Should Fame a rich garland entwine 
thee, 
And Piety hallow its sheen. 
Already such garland thou wearest— 
How pure and bright are its rays! 
Its lustre is caught from affection, 
Its fragrance, the breath of thy lays. 
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O loveliest daughter of morning, 
Bright gem of thy radiant race, 
With goodness illumin’d by genius, 
And purity heightened by grace, 
The minstrel may prize a perfection 
He ne’er can describe in his lay. 
As the beauty that dwells in the rain- 
bow— 
We feel it—but can not portray. 


Another was on the death of his 
daughter, who died at the age of 
sixteen: 


All honor to thy minstrel skill, 
Dear friend of happier days; 
Thy notes are sweet, but sweeter still 
The love that prompts thy lays. 
From sorrows deep, and cherished 
long, 
Thou fain wouldst free my heart— 
Thou wouldst, by thine enchanting 
song, 
New hopes and joys impart. 


But vain it is thy harp to strike; 
My woes thou canst not drown, 

Unless thy notes, Cecilia’s like, 
Can draw an angel down. 

Until I meet my daughter fair, 
Lost Pleiad of my soul, 

The burning tears of my despair 
Must ever, ever roll. 


Enough, enough—I ask no more 
A light has flashed within; 

My child from earth He only bore, 
To lure me on to Him. 

Then let Him keep the jewel bright, 
Oh, let Him wear the gem; 

I would not snatch so pure a light 
From His bright diadem. 


Mirabeau Lamar’s Early 

Career in Georgia 

Mirabeau B. Lamar began his life 
as a practicing lawyer in the city of 
Milledgeville, which 
place the State capital had been re- 


Georgia, to 
> 


moved from Louisville. He became 
the private secretary of Governor 
George Walton, known as the “Her- 
cules of State’s Rights”. No wonder 
Mirabeau became saturated with, 
and a true champion of, that gov- 
ernmental conviction shared by prac- 
tically all men of the South, despite 
the vicissitudes which our national 
government has experienced. There 
are many people in the northern and 
western States who are likewise firm 
and convinced champions of States’ 
rights. 

Mirabeau soon resigned his posi- 
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tion with Governor Walton, and re- 
moved to Columbus, Georgia, on 
the Chattahoochee River which di- 
vides the States of Georgia and Ala- 
He 


ing business, but soon gave that up 


bama. entered the merchandis- 
and established a daily paper, the 


Columbus Enquirer. Parenthetic 
ally, I may say that this writer owned 
and published the same paper for a 
1914 to 1916. 


Mirabeau was elected a member of 


short while, from 
the General Assembly, the Legisla- 
ture of Georgia, and afterwards be- 
came a candidate for Congress but 
was defeated. 


Mirabeau Lamar Enlists in War 
for Independence of Texas 


About that time Texas sought her 
independence from Mexico, and the 
newspapers were full of news of the 
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acts of bravery and heroism by the 
Americans who were greatly out- 
under 


the Mexicans 


Mirabeau Lamar be- 


numbered by 
Santa Anna. 
came very much excited over a desire 
to join in the valorous war for in- 
dependence. He sold his newspaper 
and set out for Texas; on arrival he 
citizen of 


immediately became a 


Texas and, as Lucian Knight ex- 


pressed it, he immediately with 
sword in hand reported to the Com- 
mander-in-Chief of the Texas forces. 
Lamar joined as a private the re- 
treating Texas army at Groce’s Set- 
tlement. 

A few days later Lamar arrived 
with it at what was to be the battle- 
ground of San Jacinto. The story 
of his conduct on that historic field 
like a 


knights of old than anything else 


reads more romance of the 


recorded in modern times. He soon 
became a leader. On the afternoon 
of April 20, 1856, during skirmishes 
by the Texas cavalry, Lamar rushed 
to the rescue of Walter P. Lane and 
Thomas J. Rusk, who had been sur- 
rounded by the enemy. Killing one 
Mexican lancer and putting the oth- 
ers to flight, Lamar extricated his 
comrades-in-arms. Legend adds that 


he then coolly rode in front of the 
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represent an attempt on the part of 
the United States to impose restric- 
tions upon their sovereign rights”’. 

However, it was not forgotten and 
should never be forgotten that the 
assistance to be provided under the 


Act comes from the United States 
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back to his 


enemy 


lines 


Mexicans 
the 
their admiration by a volley as he 


own 
squad, acknowledging 
passed, and he reining in his horse 
and bowing in reply. It was a deed 
the Black Prince would have envied. 
Lamar Succeeds Sam Houston 

as President of Texas 


Lamar’s recent bereavements had 
rendered him careless of all physical 
danger; and furthermore the swell 
ing yell of “Remember the Alamo! 
Remember Goliad!”, fast rippling 
up and down the Texas lines, held 
for him a special significance—the 
of Fannin and _ other 


bitter loss 


friends. Like many another Texan 
on the field of San Jacinto, he fought 
savagely, pursuing fugitive Mexicans 
with his cavalry until nightfall, kill 
As a 


climax to the battle, Lamar saw the 


ing many but capturing few. 

captured Santa Anna brought into 
the Texas camp next morning. and 
his dramatic identification by the 
Mexican soldiers. 

that Mirabeau B. 


Lamar’s rise was meteoric. 


From time on 
He was 
soon made Secretary of War, then 
Vice President, of the Republic of 
Texas. On the expiration of the 


term of General Sam Houston, 


Lamar succeeded him as President. 


European Recovery Program 


and out of the American economy 
Therefore, it was not only right, but 
essential, that success of the program 
should be guaranteed through the 
medium of special bilateral agree- 
have been concluded 
between the United States and each 
of the participating countries. These 


ments which 


agreements, which respect the dig- 
nity of both countries, embody un- 
dertakings which are designed to 
give maximum assurances of the most 
advantageous use of the assistance 
provided. The summary of a typical 
agreement in Appendix II to this 
article would indicate the nature and 
scope of the undertakings. This most 
vital phase of the program has just 
begun to get under way. It is an 
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pochal achievement in the history 
| international dealings. Never be- 
lore have sovereign states, in solemn 
yvenant with other members of the 
international community, pledged 
heir best efforts to insure the efh- 
cient use of all resources available to 
them, to promote their industria! 
ind agricultural production on a 
sound economic basis, to stabilize 
their currencies, balance their gov- 
inmental budgets as soon as practi- 
ible and create or maintain internal 
financial stability. 


Questions of Interpretation 

Will Certainly Arise 

Persons trained in the law and ac- 
customed to applying concepts ol 
reason and good faith should be al- 
most uniquely qualified to appreci- 
ite the importance of interpreting 
undertakings of such scope in the 
perspective with which we view the 
most basic constitutional doctrines. 
Unquestionably, there are bound to 
irise numerous problems of interpre- 
tation and application in connection 
with these agreements. Some of these 
problems, which may deeply affect 
the well-being of the peoples of 
whole nations, will be presented in 
terms of public clamor and anxiety. 
Che widest publicity should be given 
to the agreements in order that the 
fullest public understanding may be 
generated, It is particularly appro- 
priate that the members of the Bar 
should play a major role in public 
discussion and appraisal of these 
agreements, of their shortcomings 
and of the accomplishments which 
it is hoped will be made under them. 
The success of the European Recov- 
ery Program rests largely upon these 
accomplishments, and the welfare of 
all of us rests in great measure upon 
the success of the program. 


APPENDIX I 
CONVENTION FOR EUROPEAN 
ECONOMIC COOPERATION 
PARIS, APRIL 16, 1948 
PART I 
GENERAL OBLIGATIONS 


ARTICLE 2 


The Contracting Parties will, both 
individually and collectively, promote 
with vigor the development of produc- 


tion, through efficient use of the re- 
sources at their command, whether in 
their metropolitan or overseas territories, 
and by the progressive modernization of 
equipment and techniques, in such 
manner as may best assist the accomplish- 
ment of the joint recovery program. 
ARTICLE 3 

The Contracting Parties will, within 
the framework of the Organization and 
as often and to such extent as may be 
necessary, draw up general programs for 
the production and exchange of com- 
modities and services. In so doing they 
will take into consideration their several 
estimates or programs and general world 
economic conditions. 

Each Contracting Party will use its 
best endeavors to secure the fulfillment 
of such general programs. 


ARTICLE 4 

Ihe Contracting Parties will develop, 
in mutual cooperation, the maximum 
possible interchange of goods and serv- 
ices. ‘To this end they will continue the 
efforts already initiated to achieve as 
soon as possible a multilateral system 
of payments among themselves, and will 
cooperate in relaxing restrictions on 
trade and payments between one an- 
other, with the object of abolishing as 
soon as possible those restrictions which 
at present hamper such trade and pay- 
ments. 

In the application of this Article, the 
Contracting Parties will take due account 
of the necessity that they should, col- 
lectively and individually, correct o1 
avoid excessive disequilibrium in their 
financial and economic relations, both 
amongst themselves and with non-partici- 
pating countries, 

ARTICLE 5 

The Contracting Parties agree to 
strengthen their economic links by all 
methods which they may determine will 
further the objectives of the present 
Convention. They will continue the 
study of Customs Unions or analagous 
arrangements such as free trade areas, 
the formation of which might constitute 
one of the methods of achieving these 
objectives. Those Contracting Parties 
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which have already agreed in principle 
to the creation of Customs Unions will 
further the establishment of such Unions 
as rapidly as conditions permit. 
ARTICLE 6 
The Contracting Parties will cooperate 
with one another and with other like 
minded countries in reducing tariff and 
other barriers to the expansion of trade, 
with a view to achieving a sound and 
balanced multilateral trading system 
such as will accord with the principles 
of the Havana Charter. 
ARTICLE 7 
Each Contracting Party will, having 
due regard to the need for a high and 
stable level of trade and employment 





VERNON FAXON 


Examiner of Questioned Documents 
(Handwriting Expert) 
Suite 1408 ¢ 134 North La Salle Street « 
Opinions rendered re: Handwriting, typewriting, erasures, interlineations, substitutions 
on wills, deeds, contracts, books of account, and all kinds of documents. 









Telephone CE ntral 6-1050 ¢ Chicago 2, Ill. 











1331 Schofield Bldg. 





JOSEPH THOLL 
Examiner and Photographer of Questioned Documents 


HANDWRITING EXPERT 
CLEVELAND, OHIO 








MAin 7984 











December, 1948 « Vol. 34 1159 





European Recovery Program 


and for avoiding or 


countering the 
dangers of inflation, take such steps as 
lie within its power to achieve or main- 
tain the stability of its currency and of 
its internal financial position, sound 
rates of exchange and, generally, con- 


fidence in its monetary system. 


ARTICLE 8 


[he Contracting Parties will make the 
fullest use of their 
available manpower. 


and most ettective 

They will endeavor to provide full em- 
ployment for their own people and they 
may have recourse to manpower avail- 
able in the territory of any other Con- 
In the latter case they 
agreement, take the 
necessary measures to facilitate the move- 
and to ensure their 
establishment in conditions satisfactory 


tracting Party. 
will, in mutual 


ment of workers 
from the economic and social point of 
VIew,. 

Generally, the Contracting Parties will 
cooperate in the progressive reduction 
of obstacles to the free movement of 
persons. 


ARTICLE 9 


The Contracting Parties will furnish 
the Organization with all the informa- 
tion it may request of them in order to 
facilitate the accomplishment of its tasks. 


APPENDIX II 


SUMMARY OF ECONOMIC COOPERATION 


AGREEMENT WITH ITALY 


The preamble recites the general pur- 
poses of the recovery program and the 
objectives which the United States Con- 
gress had in mind in enacting the Econo 
mic Cooperation Act of 1948. 

In Article I, the government of the 
States states its 
furnish assistance to Italy within the 
The under- 
taking of the United States is, of course, 
subject to the necessity of United States 
approval of all assistance and to the 
right of the United States to terminate 
aid at any time in accordance with the 
Act. The government of Italy under 
takes generally to exert sustained efforts 


United intention to 


terms set by the Congress. 


to accomplish the recovery program. The 
third paragraph contains an undertaking 
by Italy that in cases in which supplies 
are procured outside the United States 
with ECA funds, Italy will cooperate 
with any arrangements which the United 
States may make with the country in 
which the procurement is effected to 
insure the use of a reasonable proportion 
of the dollar proceeds for private trade 
and financial transactions with the 


United States. . 

Article II contains the general under- 
takings which are closely parallel to the 
mutual pledges contained in the report 
of the Committee of European Economic 
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Cooperation issued September, 1947, and 
in the Paris convention of April 16, 
1948. These undertakings include 
agreement by Italy to make efficient and 
practical use of all its resources including 
aid made available under the recovery 
program, to mobilize assets in the United 
States belonging to Italians, to promote 
production, to take the necessary meas- 
ures to establish financial stability, and 
to further the increase of trade. There 
are additional undertakings to cooperate 
in arrangements to make full use of the 
manpower available in Europe and to 
take action with respect to restrictive 
business practices, such as cartels, which 
would have the effect of interfering with 
the achievement of the recovery program. 

Article III provides for the consulta- 
tion between the two governments which 
order that the United 
States may, under Section III (b) (3) of 
the Act, guarantee the convertibility into 
dollars of new private American invest- 
ments in projects in Italy approved by 
the Italian government. 


is necessary in 


Article IV relates to the deposits of 
the local currency counterpart of assist 
ance made available to Italy as a grant. 
Ihe Italian government will establish a 
special account to which there will be 
credited the lira equivalent of the dollar 
cost of the United States grants. These 
lire will be used for administrative 
expenses of the United States in Italy 
arising under the program, for the in- 
ternal cost of the transportation of relief 
packages and for other purposes agreed 
between the two governments, including 
the development of productive capacity 
within Italy, exploration for and the 
development of production of materials 
of which the United States is or may 
be deficient, the retirement of the 
national debt, and other non-inflationary 
purposes. 

Under Article V, Italy agrees to work 
out with the United States arrangements 
by which the United States can obtain 
increased quantities of materials needed 
because of deficiencies or potential 
deficiencies in United States resources. 
Detailed arrangements with regard to 
specific materials are to be made later. 

Under Article VI, Italy agrees to co- 
operate in facilitating American travel 
to Italy and also agrees to negotiate sub- 
sequent agreements regarding free entry 
of relief supplies, including private relief 
packages, to Italy. 

Under Article VII, Italy 
furnish to the government of the United 
States the full information necessary for 
planning and carrying out the recovery 
program. 


agrees to 


In addition the two govern- 
ments agree to consult at the request of 
either one regarding any matters arising 
out of the agreement. 






Article VIII recognizes the necessity 
of full publicity—particularly in Europe 
-for the program and the 
furnished by the United States. 

Article IX makes provision for a 
special mission to carry out United States 
responsibilities in Italy under the agree 
ment, including the observation and 
review of the carrying out of the pro 
gram and further makes provision for 
appropriate status for the joint Con 


assistance 


gressional Committee on Foreign Eco 
nomic Cooperation and its staff. 
Article X provides for arbitration of 
claims arising as a consequence ol 
governmental Such 
may be presented either before the 
International Court of ; 
mutually agreed arbitral tribunal. Al 
though Italy is not a member of the 
International Court it agrees to submit 
to its jurisdiction in such cases upon the 
request of the United States. It has been 
additionally agreed that when Italy be 
comes a member of the Court, the under 
taking will be reciprocal as it is in the 
cases of countries which have 
submitted to the jurisdiction of the 
Court. It is made clear that the sub 
mission of claims under this paragraph 
will depend upon there having been an 
exhaustion of the remedies available in 
the established courts within the respec 


measures. claims 


Justice or a 


already 


tive countries. 

Under Article XII, the agreement re- 
mains in force until June 30, 1953, a 
year after the termination of the pro- 
jected four-year program. This will 
allow a period after assistance ceases for 
the completion of the many operating 
matters which result from 
There is a further provision that if either 
government that there 
been a fundamental change in the basic 


assistance. 


considers has 
assumption underlying the agreement, 
as for example, a termination of assist- 
ance at a date earlier than anticipated, 
the governments shall 
whether the agreement should be modi- 
fied or terminated. If there is not agree- 
ment on this point, a six months’ notice 
of termination of the agreement may be 
given. Such termination, however, would 


consult as to 


be subject to the following limitations: 


(a) The agreement with regard to 
scarce materials continues for two 
years from the notice of termination; 
(b) The provision relating to the 
local currency deposits remains in 
effect until has 


reached as to the disposition of such 


agreement been 
deposits; 


(c) Any subsidiary agreements or 
arrangements such as those relating 
to scarce materials will be governed 
by their own terms. 


It is provided that the agreement will 
be registered with the United Nations. 
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